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INTRODUCTION 

 

Amid instability regarding the future of the Affordable Care Act, a key set of provisions has been 

largely overlooked.  One of the lesser known contributions of the Affordable Care Act was the 

establishment of new nondiscrimination protections for patients in health care settings, extending 

the reach of Title VI of the Civil Rights Act,2 Title IX of the Education Amendments Act,3 the 

Federal Rehabilitation Act,4 and the Age Discrimination Act5 to any health care entities receiving 

federal funds.6  Through the establishment of subsidies,7 insurance exchanges8 and numerous 

pilot programs,9 the ACA simultaneously expanded the number of and types of entities that fall 

under the category of federally funded health care programs or activities.  Litigation defining the 

reach of ACA § 1557, which extended these protections, is ongoing,10 and implementing 

regulations related to protections on the basis of gender identity and sexual orientation are now 

under reconsideration by the new Department of Health and Human Services (and have recently 

been removed from federal webpages).11  But as the ACA has demonstrated, nondiscrimination 

laws are comparatively new as applied to health care settings; prior protections depended on 

definitions of “public accommodations,” which often excluded health care providers, and the 

more limited reach of previous federal funding to bring providers within reach of the law.12  

Federal law, state law, local law, and soft law protections have progressed to address a variety of 

                                                 
2 Title VI 
3 Title IX 
4 FRE  
5 ADA 
6 ACA § 1557 
7 ACA 
8 ACA 
9 ACA 
10 Franciscan Alliance  
11 https://sunlightfoundation.com/2018/07/19/hhs-removes-sex-discrimination-prohibition-language-from-civil-
rights-office-website/ 
12 Underhill HCR 
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sources of discrimination, including most recently discrimination on the basis of sexual 

orientation and gender identity. 

 

Statutory nondiscrimination protections such as ACA § 1557, the underlying protections 

incorporated into the ACA, and their state law equivalents are the subject of numerous analyses 

testing whether such laws are indeed effective in producing equal treatment and reducing 

marginalization.13  These analyses, however, typically consider the extent to which such laws 

deter discriminatory actions by those who control domains such as health care (providers and 

insurers), education (schools), the workplace (employers and managers), and housing (landlords 

and sellers).  Theories by which nondiscrimination laws may affect discriminators’ behavior 

vary, but include both the laws’ incentive impact (they make discrimination more costly), as well 

as the laws’ expressive impact (they convey to discriminators that unequal treatment carries a 

social sanction, and this message is either internalized or adds to the laws’ incentive effects).  

 

This paper shifts the focus to considering the effects of nondiscrimination rules for the attitudes 

and behaviors of protected beneficiaries, who hold a new legal entitlement to participate in a 

domain on equal terms.  Instead of evaluating the extent to which discriminatory behavior 

persists, this focus considers how beneficiaries themselves make decisions in response to 

knowledge or perception of a new protective regime.  This is a new theoretical focus for research 

on expressive law, which has typically considered how laws communicate information to people 

who must act, rather than to people who have a new legal entitlement.  This work also adds to 

ongoing work on how people develop expectations about legal rules—such as through motivated 

reasoning about what the law should be, or deductive reasoning that infers law from social 

experiences.   

 

In the health care context, patient care-seeking behaviors and doctor-patient communication are 

important drivers of disparities in quality of care.  Discrimination in care settings is 

independently harmful for quality of care, but also indirectly harmful through discouraging 

health-promoting patient behaviors such as uptake of preventive care services and adherence to 

medication.  Care-seeking and disclosure of personal information in care settings are 

                                                 
13 See infra Section II.B.  
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complicated for patients experiencing discrimination, which can amplify medical mistrust and 

associated communication barriers, as well as exacerbating internalized stigma and the effects of 

discrimination-related stress.   

 

As nondiscrimination rules develop in health care settings, changes in patient attitudes and 

behaviors offer a window into how rules granting new entitlements of protection may influence 

how beneficiaries engage in protected domains.  This paper asks two questions.  First, how do 

patients’ expectations of discrimination in health care settings affect their care-seeking and 

disclosure behaviors?  And second, how does the knowledge—or rather, the perception—of a 

nondiscrimination rule affect patients’ predictions of discrimination, their health care utilization, 

and their decisions to disclose information to providers that may then be the basis for 

discrimination?  Perceptions of the law are often inaccurate; this paper examines the accuracy of 

potential beneficiaries’ perceptions of legal rules, and then seeks to determine whether perceived 

law, actual law, or both tends to influence patient behavior. 

 

I decided to focus this analysis in an area where there is variability in legal rules across states, 

namely protection against discrimination in health care on the basis of sexual orientation.  

Although the reach of federal protections under ACA § 1557 to sexual orientation is contested,14 

current judicial interpretations of Title VI and Title IX tend to exclude sexual orientation 

protections,15 and the ACA implementing regulations that would more intentionally protect 

sexual orientation have been withdrawn.16  Protection on the basis of sexual orientation therefore 

provides a source of variation, since many states have enacted statutory protections on the basis 

of sexual orientation in public accommodations, as defined to include health care settings.   

 

As part of a large project on access to healthcare and HIV prevention services, this paper begins 

with the question of how experienced discrimination may affect patients’ care-seeking behaviors.  

I address this question with original qualitative evidence showing how past and anticipated 

health care discrimination on the basis of sexual orientation may affect patients’ care utilization 

and disclosure of behavior and identity to clinicians.  For this portion of the study, I conducted 

                                                 
14 Franciscan Alliance  
15 Cite  
16 Franciscan Alliance  
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interviews and focus groups with a total of 46 men who have sex with men and 48 male sex 

workers in Rhode Island—many, but not all of whom described themselves as gay or bisexual—

to explore experiences with health care discrimination and patterns of care-seeking and 

disclosure.  Many of the male sex workers in this portion of the study identified as straight, and 

they reported discrimination along several different axes including not only sex with men, but 

also homelessness, poverty, and drug use.  In general, the results of this study document several 

pathways by which discrimination on any basis—including but not limited to sexual 

orientation—may discourage care-seeking, limit disclosures in care settings, and chill patients’ 

access to care.   

 

The second phase of this work addressed perceptions and presence of state laws intended to bar 

discrimination on the basis of sexual orientation in care settings.  To answer these questions, I 

gathered quantitative data from a large cross-sectional survey study of over 3,000 men who use a 

dating application to meet male partners, with the goal of assessing how perceived and actual 

legal rules may predict variables such as medical mistrust, experienced discrimination in care 

settings, perceived barriers to accessing care, and current care uptake and disclosures.   This 

survey collected data nationwide, and regression analyses identified relationships among 

perceived law, actual law, and a range of patient care-seeking behaviors and attitudes. 

 

The results of these two studies yield several insights.  First, the qualitative phase suggested that 

past and anticipated discrimination deters care-seeking, reduces or complicates disclosure, and 

exacerbates medical mistrust.  Most men in this study did not perceive discrimination as a legal 

wrong, or did not consider themselves to be in a position to act on it; although many men who 

had experienced discrimination changed providers, others lacked this option due to narrow 

networks or care in constrained settings such as emergency rooms or prisons.  Many participants 

throughout the qualitative phase reported some reluctance to seek care, mistrust of doctors’ 

motives, and difficulties disclosing sexual behavior or identity; almost no male sex workers had 

disclosed this behavior in care settings due to fear of discrimination.   

 

Second, and moving from qualitative to quantitative data, people are often wrong about the law.  

Many men in the national survey were uncertain or inaccurate, but they erred a systematic way: 
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far more participants erroneously believed themselves to be protected in the absence of a rule, 

compared to the erroneous belief that no law existed.  This was significant and consistent across 

all types of nondiscrimination law.  I examine several potential explanations for this effect.  For 

example, men in this group deduce the law from their social experiences, and there is some 

evidence that gay and bisexual men choose live in progressive areas of conservative states17—

where their daily experiences may be supportive, but the state political climate is not.  

Alternatively, participants may be engaging in motivated reasoning, whereby they conform their 

view of actual law to fit their normative preferences.18 

 

Third, I identify associations that are consistent with the view that perceived legal protections 

may indeed drive patient engagement and care-seeking, although the data in this study were 

correlational rather than causal.  Perceived legal protections predicted lower medical mistrust, 

greater willingness to disclose information in care settings, lower barriers to accessing PrEP, and 

greater likelihood of having a primary care provider.  Perceptions of the law consistently had 

greater predictive power than actual law, suggesting that although law in the mind does not 

always fit law on the books, it may exert greater influence in shaping patient behaviors, which 

opens new directions for thinking about models of expressive law and the development of legal 

consciousness.  These findings also raise difficult normative questions, such as whether 

misperceptions about the law should be corrected (or induced), and whether it is problematic if 

some rules reshape private vigilance about discrimination. 

 

This article proceeds in the following Parts.  In Part I, I outline the state of nondiscrimination 

protections in health care settings, focusing specifically on sexual orientation discrimination.  

This Part also highlights several theoretical pathways by which legal rules may exert expressive 

effects on beneficiaries’ engagement in protected domains, all mediated through beneficiaries’ 

perceptions of legal protection.  These pathways include the possibility that law communicates 

social support; that protective laws can be claimed as evidence of community empowerment or 

achievement, contributing to optimistic views of continuing progress; that laws may shape 

beneficiaries’ vigilance and detection of discrimination; or that laws may function as bad news—

                                                 
17 Cite  
18 Cite  
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such as signaling that there is animus that must be restrained by law.  Part III presents the results 

of the qualitative study with some representative quotations, while Part IV analyzes the findings 

of the national survey.  Part V aggregates findings across both studies and considers competing 

explanations for the associations observed here, including alternative views of law as conveying 

information (expressive theories), as a marker for contemporaneous social norms (legal 

consciousness theory), as the embodiment of normative aspirations (motivated reasoning), or as a 

direct incentive for compliance (the traditional deterrence view). 

 

II. NONDISCRIMINATION PROTECTIONS IN HEALTH CARE 

This Part focuses on nondiscrimination laws on the basis of sexual orientation.  Research across 

multiple bases of discrimination—including sexual orientation discrimination, but also 

discrimination on the basis of race, sex including gender identity, language, disability including 

HIV status, weight, mental illness, history of drug use, national origin, and poverty—has found 

that experienced and anticipated discrimination can amplify medical mistrust, intensify 

internalized stigma and social alienation, discourage or delay care-seeking, undermine adherence 

to long-term courses of treatment, and inhibit disclosure of relevant information in care settings.  

Each of these mechanisms contributes to disparities in the quality of care, patient outcomes, and 

health status more generally.19  Patients vulnerable to discrimination in health care are 

simultaneously likely to experience stigma and discrimination in other life domains as well (e.g., 

employment, housing),20 which can increase social marginalization and deplete the 

socioeconomic resources that patients may need to advocate for improved quality of care.     

 

                                                 
19 See, e.g., Sarit A. Golub et al., The Impact of Anticipated HIV Stigma on Delays in HIV Testing Behaviors, 27 
AIDS PATIENT CARE STDS 621 (2013); Victoria Frye et al., Sexual Orientation and Race-Based Discrimination and 
Sexual HIV Risk Behavior among Urban MSM, 19 AIDS BEHAVIOR 257 (2015); R. Irvin et al., A Study of Perceived 
Racial Discrimination in Black Men Who Have Sex with Men and Its Association with Healthcare Utilization and 
HIV Testing, 18 AIDS BEHAVIOR 1272 (2014); Sheryl Thorburn et al., Health-Related Correlates of Perceived 
Discrimination in HIV Care, 18 AIDS PATIENT CARE STDS 19 (2004); Michael A. Hoyt et al., HIV/AIDS-Related 
Institutional Mistrust among Multiethnic Men Who Have Sex with Men, 31 HEALTH PSYCHOL. 269 (2012); Diana 
Burgess et al., Effects of Perceived Discrimination on Mental Health and Mental Health Services Utilization among 
Gay, Lesbian, Bisexual, and Transgender Persons, 3 J. LGBT HEALTH RES. 1 (2007). Many more references here 
specific to each characteristic. 
20 See Mark L. Hatzenbeuhler et al., Stigma as a Fundamental Cause of Population Health Inequalities, 103 AM. J. 
PUB. HEALTH 813 (2013) for an elegant description of stigma across six stigmatized statuses and seven domains of 
social participation. 
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Discriminatory experiences and lack of cultural competence in care can be common for patients 

in sexual minority communities.  A national survey found that 56% of gay, lesbian, and bisexual 

patients and 70% of transgender patients reported care refusals, rough treatment, blaming, or 

harsh language.21  For patients who are members of sexual minority groups, discrimination in 

health care compounds other sources of health disparities, including a lack of social support, 

employment and housing discrimination, minority stress, and internalized stigma.  These 

experiences culminate in poorer health outcomes for sexual minority groups, such as increased 

hypertension, ulcers, pneumonia, tuberculosis, liver disease, asthma, headaches, allergies, 

arthritis, GI difficulties, greater incidence and severity of cancer, higher cardiovascular disease, 

increased substance use, and elevated rates of experiencing violence and sexual violence.22 

 

Although nondiscrimination rules in health care settings cannot alleviate the many structural 

sources of these disparities, efforts to improve the quality and sensitivity of care may benefit 

from legal rules barring discriminatory treatment.  The understanding of how such laws may 

affect the frequency and severity of discrimination has long been the focus of scholarship.  These 

effects—which include law’s direct incentives and the expressive impacts of laws on would-be 

discriminators—tend toward showing reduced engagement in discrimination.   But 

comparatively less attention has focused on how these protections may shape patients’ 

behaviors.  This Part will consider federal statutes, state statutes, local ordinances and soft law 

protection against discrimination in health care settings, followed by a brief summary of prior 

work evaluating the impacts of such laws. 

 

A. Nondiscrimination Rules for Health Care Providers 

In the absence of a federal constitutional right to health or health care, access to care in the US 

depends on statutory rights, the boundaries of insurance policy contracts, and patients’ ability to 

pay.  Individual and institutional providers of non-emergency care may refuse patients absent a 

statutory or contractual duty, and our lack of a common-law duty to rescue is unchanged by 

aspirational ethics documents that have urged more expansive treatment obligations.  Even 

where physicians are contractually or statutorily bound to treat an individual patient, federal and 

                                                 
21 Lambda Legal  
22 Swartz, Kaiser, etc. 
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state conscience protections may safeguard the refusal of particular treatments on moral or 

religious grounds.  Nondiscrimination laws in health care are a recent innovation against this 

backdrop.  Although nondiscrimination laws impose no independent, binding obligations to treat 

individual patients, these protections prohibit the refusal of individual patients or treatments for 

discriminatory reasons.   

 

1. Statutory Protections 

Historically, the reach of federal nondiscrimination statutes—such as the Americans with 

Disabilities Act, the Federal Rehabilitation Act, Title VI of the Civil Rights Act, the Age 

Discrimination Act of 1975, and Title IX of the Education Amendments Act—has been limited 

in health care settings.  Prior to 2010, the applicability of these statutes to clinical care depended 

on statutory definitions of “public accommodation” (some of which—such as the definition in 

Title II of the Civil Rights Act—exclude hospitals, physicians’ offices, or both23), receipt of 

federal funding for the purposes of applying Title VI of the Civil Rights Act, or the delivery of 

care within an “education program or activity” in the case of Title IX.   

 

The Affordable Care Act, however, vastly expanded the reach of these protections, and for the 

first time prohibited sex discrimination by health care providers outside educational settings.  

Section 1557 of the ACA applied each of the above-mentioned statutes (with the exception of the 

ADA) to “any health program or activity, a part of which is receiving Federal financial 

assistance,” defined broadly to include “credits, subsidies, or contracts of insurance.”24  

Moreover, the structure of ACA tax credits and cost-sharing reduction payments expanded the 

reach of federal funding, enabling these nondiscrimination rules to cast a far wider net than prior 

protections applicable to health care providers under the Spending Clause.  The HHS Office of 

Civil Rights has construed § 1557 broadly to reach all institutional health care providers 

receiving federal funds, as well as individual providers who receive federal funds from sources 

other than Medicare Part B.25  The HHS implementing regulations have also interpreted the 

                                                 
23 Title II of the Civil Rights Act of 1964 notably does not include hospitals or physicians’ practices, making Title 
VI the principal source of federal protections in the health care context. 
24 Patient Protection and Affordable Care Act § 1557, 42 U.S.C. 18116 (2017) 
25 This imports a restriction previously in place under Title VI of the Civil Rights Act; HHS applied these 
protections to hospitals receiving Medicare Part A, but not to individual physicians participating in Part B.  
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law’s substantive protections broadly, finding private rights of action for disparate impact claims 

arising under every statute;26 expanding sex discrimination to include discrimination on the basis 

of gender identity and history of pregnancy termination;27 and announcing an intent to prohibit 

sexual orientation discrimination as a Title IX violation where it is founded on sex 

stereotyping.28   

 

Like most provisions of the Affordable Care Act, these laws are in flux.  Regulations extending 

ACA § 1557 protections on the basis of gender identity and pregnancy termination history were 

enjoined nationwide in the 2016 Franciscan Alliance case as likely violations of the Religious 

Freedom Restoration Act and the APA.29  On appeal after the change in federal administration, 

the Fifth Circuit granted HHS’s motion to reconsider and reissue these implementing rules; 

reconsideration is still underway as of this writing.  Those who have been attentive to the new 

administration’s positions on gender identity,30 sexual orientation,31 and religious exceptions to 

legal mandates32 have little reason for optimism that the new regulations will retain the original 

protections.   Between June and August of 2018, HHS also removed language about 

nondiscrimination protections on the basis of gender identity and sex stereotyping from its 

website.33   

                                                                                                                                                             
Although most physicians receive multiple sources of federal funding (and will thus be subject to the ACA 
nondiscrimination rules), some have argued that the exclusion of Medicare Part B-only physicians is contrary to § 
1557 language including “contrac[s] of insurance” as qualifying federal funds.  See Sandra H. Johnson, The ACA’s 
Provision on Nondiscrimination Takes Shape, HASTINGS CTR. REP., Sept-Oct 2016, at 5-6. 
26 Preamble.  This would be a change to permissible claims under the Title VI of the Civil Rights Act, for which 
private rights of action are unavailable for disparate impact claims.  See Alexander v. Sandoval, 532 U.S. 275 
(2001).  HHS reasoned in the regulations that the Age Discrimination Act authorizes a private right of action for 
disparate impact, and that Congress’s intent in the ACA §1557 was to treat all the underlying nondiscrimination 
laws equally.  Rather than withdrawing protections under the Age Act, HHS’s implementing regulations extended a 
private right of action to claimants bringing disparate impact claims on any of the protected characteristics. 
27 45 CFR §§ 92.101, 92.4 (2017). 
28 Nondiscrimination in Health Programs and Activities, 81 Fed. Reg. 31,390 (May 18, 2016). 
29 Franciscan Alliance v. Burwell, 2016 WL 7638311 (N.D. Tex. 2017). 
30 Julie Hirschfeld Davis & Helene Cooper, Trump Says Transgender People Will Not Be Allowed in the Military, 
The New York Times, 26 July 2017, at A1. 
31 Alan Feuer, Justice Department says Rights Law Doesn’t Protect Gays, The New York Times, 27 July 2017, at 
A17.; Amicus brief in Masterpiece Cake Shop, http://www.scotusblog.com/wp-content/uploads/2017/09/16-111-
tsac-USA.pdf.  
32 Moral Exemptions and Accommodations for Coverage of Certain Preventive Services under the Affordable Care 
Act, __ Fed Reg. ___ (Oct 13, 2017), available at https://www.federalregister.gov/documents/2017/10/13/2017-
21852/moral-exemptions-and-accommodations-for-coverage-of-certain-preventive-services-under-the-affordable; 
January 2018 regulations, infra. 
33 https://sunlightfoundation.com/2018/07/19/hhs-removes-sex-discrimination-prohibition-language-from-civil-
rights-office-website/ 
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Where current federal law does not extend protection, as is likely for sexual orientation 

discrimination, state statutes and local ordinances (where permitted by state law) can fill the gap 

in protections against discrimination in health care settings.  States have long regulated medical 

practice, and indeed “health laws of every description” are included in Chief Justice Marshall’s 

archetypical description of state legislative authority in 1824.34  At present, 22 states bar 

discrimination on the basis of sexual orientation in public accommodations, and all but three 

states allow local nondiscrimination ordinances on this basis.35  State definitions of public 

accommodations typically extend to hospitals and clinics, and may reach individual providers 

where they extend to services.36  Local ordinances in jurisdictions such as New York City extend 

similar protections, where these laws apply to public accommodations.37  States may also address 

complaints of discriminatory behavior through medical licensing boards, which have authority to 

discipline providers for substandard care, actionable misconduct, and breaches of state 

regulations. 

 

2. Soft Law  

Soft law provides additional protections.  The Joint Commission, which accredits U.S. hospitals, 

has since 2011 required that hospital policies prohibit discrimination on the basis of sexual 

orientation, gender identity, and gender expression.38  Joint Commission accreditation is a 

condition of hospital participation in Medicare and Medicaid, which lends these requirements 

more bite; enforcement of hospital-level nondiscrimination policies, however, is a matter of 

internal hospital administration.  Professional self-regulation is another source of 

nondiscrimination rules: the American Medical Association has enacted several 

nondiscrimination policies to guide conduct by member physicians,39 and professional 

                                                 
34 Gibbons v. Ogden, 22 U.S. 1, 78 (1824) 
35 Movement Advancement Project, Non-Discrimination Laws State Map (2017), http://www.lgbtmap.org/equality-
maps/non_discrimination_laws.  The three exceptions are North Carolina (bar on local law left intact through 2020 
despite recent revisions to HB2), Tennessee, and Arkansas (whose bar on local ordinances was recently upheld by 
the Arkansas Supreme Court).   
36 For an example, see NY EXEC. LAW § 296 (2017) 
37 See NYC ADMIN. CODE § 8-107 (2017) 
38 Joint Commission 2011. 
39 American Medical Association Nondiscrimination Policy H-65.983 (2007); Nondiscriminatory Policy for the 
Health Care Needs of LGBT Populations H-65.975 (2016). 
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associations such as the American Psychological Association have similar codes.40  (These 

codes, however, are aspirational only.)  Hospitals, clinics, provider group practices, and 

individual providers may also establish and publicize their own nondiscrimination policies.  As 

one example, the LGBT provider organization GLMA has established a directory of providers 

designated as “LGBT friendly,”41 and physicians can create listings to signal their 

nondiscriminatory policies. 

 

3. Exceptions and Non-Actionable Sources of Discriminatory Treatment 

Notwithstanding these layers of nondiscrimination rules, individual and institutional providers 

may also claim exemptions, particularly when they withhold treatments (e.g., counseling, fertility 

treatments, PrEP medication) for reasons unrelated to medical need.  Federal conscience 

protections in health care have been expanded over the past year, encompassing moral and 

religious objections to providing abortion,42 and now extending to employers and insurers that 

raise moral or religious objections to birth control.43  The Health and Human Services Office of 

Civil Rights this month established a new Conscience and Religious Freedom Division to 

investigate federally funded health care institutions where there has been an allegation of 

discrimination against providers on the basis of conscience or religious objections to care, which 

is a shift from OCR’s prior focus on policing discrimination against patients44.  Institutions 

receiving HHS funding must also follow new regulations designed to protect individual 

providers and staff with conscience objections, including certifying compliance with 25 

conscience protection statutes as a condition of federal funding, maintaining records of any 

actions taken against providers who refuse to provide care to patients on conscience, moral, or 

                                                 
40 American Psychological Association Resolution on Discrimination against Homosexuals (1975). 
41 See, e.g., GLMA: Health Professionals Advancing LGBT Equality, Provider Directory (2017), 
https://glmaimpak.networkats.com/members_online_new/members/dir_provider.asp.  
42 Church and Weldon Amendments.  The executive order governing conscience clause exemptions during the Bush 
era encompassed far more, protecting institutional and individual providers who “refuse[d] to perform health care 
services and research activities to which they may object for religious, moral, ethical, or other reasons.”  Ensuing 
that Department of Health and Human Services Funds Do Not Support Coercive or Discriminatory Policies or 
Practices in Violation of Federal Law, 73 Fed. Reg. 78,072 (2008) (codified at 45 C.F.R. § 88).  HHS replaced these 
exemptions under the Obama administration in 2011, which limited federal protection to enforcement of the Church 
and Weldon Amendments.  Regulation for the Enforcement of Federal Health Care Provider Conscience Protection 
Laws, 76 Fed. Reg. 9,968 (2011) (codified at 45 C.F.R. § 88). 
43 HHS, Religious and Moral Exemptions and Accommodations for Coverage of Certain Preventive Services Under 
the Affordable Care Act, Oct. 6, 2017. 
44 HHS, Protecting Statutory Conscience Rights in Health Care, Jan. 19, 2018. 
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religious grounds, cooperating with investigations, and posting notices to those who may wish to 

invoke conscience objections.45  Objecting providers must not be required to “refer” patients to 

others who may provide the care that they have refused, presumably on the grounds that referring 

patients would raise questions of “complicity” (as in the contraceptive mandate litigation).46  

These conscience protections would indeed be enforceable against programs that reassigned or 

refused to hire physicians who refused care to LGBT patients.47 

 

The regulations implementing ACA § 1557 may be susceptible to RFRA challenges, and 

providers who resist Title IX nondiscrimination protections on religious grounds may seek cover 

under the religious exemption in the Title IX statute.  State statutes have granted broader 

exemptions, including several states that specifically insulate providers who refuse care on the 

basis of sexual orientation,48 and state RFRA counterparts may reach more broadly still,49 as may 

challenges to state protections on the basis of the free exercise clause of the Constitution.50  

Consolidations and merger activities by Catholic hospitals that follow Ethical and Religious 

Directives for Catholic Health Care Services have also expanded the reach of hospitals that opt 

out of care on religious grounds.51  A recent Request for Information by HHS has sought 

comments on ways to lift regulatory requirements for faith-based providers and hospitals, which 

may lead to a broader scope for religion-based refusals.52  Moreover, providers’ refusals to 

provide particular treatments can also be difficult for patients to detect.  A nationwide survey of 

physicians has estimated that approximately 40 million patients receive care from physicians 

who do not feel obligated to disclose information about treatments they find morally 

objectionable, and 100 million patients receive care from physicians who do not believe they are 

obligated to refer patients to providers who are willing to provide such treatments.53 

                                                 
45 Id. 
46 Id. 
47 Olga Khazan, When the Religious Doctor Refuses to Treat You, The Atlantic, Jan. 23, 2018. 
48 These are in force in Tennessee and Mississippi, and proposed in Florida. 
49 At the federal level, the previously-proposed First Amendment Defense Act would create a federal exemption for 
all institutional and individual providers asserting the religious or moral belief that marriage should be between one 
man and one woman, or that “sexual relations are properly reserved to such a marriage.”  This would undermine 
nondiscrimination rules at every level. 
50 Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Commission, __ U.S. __ (2018). 
51 See, e.g., Elizabeth B. Deutsch, Note, Expanding Conscience, Shrinking Care: The Crisis in Access to 
Reproductive Care and the Affordable Care Act’s Nondiscrimination Mandate, 124 YALE L.J. 2470 (2015). 
52 HHS, Request for Information from Faith-Based Organizations about Lifting Regulations, Oct. 25, 2017. 
53 Farr A. Curlin et al., Religion, Conscience, and Controversial Clinical Practices, 356 N. Engl. J. Med. 593 (2007). 
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An additional shortcoming of nondiscrimination rules is that they do not reach some sources of 

experienced discrimination, including implicit bias54 and lack of cultural competency in care.55  

Discrimination may take many forms beyond refusal to treat or differential treatment, including 

disrespectful comments, abusive language, excessive precautions, blaming patients for their 

health status, rough examinations, comments on gender expression, lack of awareness of health 

needs, and allowing explicit or implicit biases to affect clinical judgments.56  These sources of 

discrimination may not be legally actionable, even in jurisdictions that have nondiscrimination 

statutes.   

 

B. Impacts of Nondiscrimination Rules for Providers 

Despite the proliferation of nondiscrimination rules and exceptions in health care, little to no 

research has examined how these provisions affect the expectations and behavior of providers 

and patients.  That is, scholarship in health care has thus far neglected how these laws affect 

either provider compliance or patient care-seeking.  Outside health care, however, numerous 

analyses have considered the effectiveness of legal rules for shaping the behavior of those who 

are in a position to discriminate, as well as effectiveness (through any means) for securing 

greater representation of protected classes in domains of interest.   

 

In the area of employment discrimination, for example, Laura Barron and Michelle Hebl 

conducted a set of studies that were responsive to ongoing debates about the Employment Non-

Discrimination Act—an unsuccessful proposal to bar sexual orientation in employment as a 

matter of federal law.  These studies found that randomly selected households were more likely 

to be aware of sexual orientation laws when they lived in communities with legislation; that gay 

and lesbian job applicants face less discrimination in fact in cities with nondiscrimination 

                                                 
54 John F. Dovidio & Susan T. Fiske, Under the Radar: How Unexamined Biases in Decision-Making Processes in 
Clinical Interactions Can Contribute to Health Care Disparities, 102 AM. J. PUB. HEALTH 945 (2012); Janice A. 
Sabin et al., Health Care Providers’ Implicit and Explicit Attitudes toward Lesbian Women and Gay Men, 105 AM. 
J. PUB. HEALTH 1831 (2015). 
55 Kenneth H. Mayer et al., Comprehensive Clinical Care for Men Who Have Sex with Men: An Integrated 
Approach, 380 LANCET 378 (2012); Chris Beyrer et al., A Call to Action for Comprehensive HIV Services for Men 
Who Have Sex with Men, 380 LANCET 424 (2012). 
56 See Kates et al., supra note 1; Dovidio & Fiske, supra note 26; Sabin et al., supra note 26. 
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ordinances; and that manipulating nondiscrimination rules in a laboratory setting led to less 

discrimination in lab tasks.57  Numerous other studies have documented the efficacy of 

nondiscrimination rules in employment settings.58  Other findings have suggested that 

nondiscrimination rules may backfire; for example, a study of the Age Discrimination in 

Employment Act found that rules making claims easier to enforce may have discouraged 

companies from hiring older workers (for fear of being sued later).59  Scholarship in this area is 

vast, but these few citations are useful in identifying the focus to date on discriminatory behavior 

and social inclusion; there has been a comparative lack of attention to how nondiscrimination 

rules affect beneficiaries’ choices. 

 

C. Impacts for Members of the Protected Class 

A number of prior papers have broadened the focus from the impact of nondiscrimination laws 

on discriminators to protected beneficiaries, although almost none of this work has considered 

sexual discrimination laws in health care settings.  A series of cross-sectional studies have 

considered state statutes barring sexual orientation discrimination in other domains—particularly 

employment discrimination—as indicators of state-level social support for LGB communities, 

along with other supportive laws such as same-sex marriage protections, protection against hate 

crimes, and laws on joint adoption for same-sex couples.60  These studies have found that social 

support, as indicated by supportive laws, may improve mental health (including anxiety disorder 

                                                 
57 Laura G. Barron & Michelle Hebl, The Force of Law: The Effects of Sexual Orientation Discrimination 
Legislation on Interpersonal Discrimination in Employment, 19 Psych., Pub. Pol’y & L. 191 (2013). 
58 See, e.g., William J. Collins, The Labor Market Impact of State-Level Anti-Discrimination Laws, 1940-1960, 56 
Indus. & Lab. Relations Rev. 244 (2003);  
59 See, e.g., Joanna Lahey, State Age Protection Laws and the Age Discrimination in Employment Act, 51 J. L. & 
Econ. 433 (2008). 
60 See Mark L. Hatzenbuehler et al., The Impact of Institutional Discrimination on Psychiatric Disorders in Lesbian, 
Gay, and Bisexual Populations: A Prospective Study, 100 AM. J. PUBLIC HEALTH 452 (2010); Mark L. 
Hatzenbuehler et al., State-Level Policies and Psychiatric Morbidity in Lesbian, Gay, and Bisexual Populations, 99 
AM. J. PUBLIC HEALTH 2275 (2009); Mark L. Hatzenbuehler, The Social Environment and Suicide Attempts in 
Lesbian, Gay, and Bisexual Youth, 127 Pediatrics 896 (2011); Mark L. Hatzenbuehler et al., Effect of Same-Sex 
Marriage Laws on Health Care Use and Expenditures in Sexual Minority Men, 102 AM. J. PUB. HEALTH 285 
(2012); Catherine E. Oldenburg et al., State-Level Structural Sexual Stigma and HIV Prevention in a National 
Online Sample of HIV-Uninfected MSM in the United States, 29 AIDS 837 (2015); John R. Blosnich et al., Mental 
Health of Transgender Veterans in US States with and without Discrimination and Hate Crime Legal Protection, 
106 AM. J. PUBLIC HEALTH 534 (2016); Ellen D.B. Riggle et al., Does It Matter Where You Live? 
Nondiscrimination Laws and the Experiences of LGB Residents, 7 SEXUAL RES. SOC. POL’Y 168 (2010); Michael 
W. Ross et al., Internalized Homonegativity Predicts HIV-Associated Risk Behavior in European Men Who Have 
Sex with Men in a 38-Country Cross-Sectional Study, 3 BRIT. MED. J. OPEN e001928 (2013). 
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and PTSD), decrease medical visits and expenditures (particularly mental health visits and costs), 

increase access to post-exposure prophylaxis medication, and increase comfort disclosing sexual 

behavior to providers.61  Research on employment discrimination laws has suggested that 

supportive laws can reduce minority stress and encourage disclosure of sexual orientation, but 

these studies have said little on how protected individuals form their perceptions about law.62  

Soft law protections in workplaces may improve job satisfaction, although they were not related 

significantly to job stress;63 one study has also found that job seekers with strong heterosexist 

views are deterred from positions when they encounter gay-friendly statements during 

recruitment.64  Time spent in social environments with unsupportive laws and policies can have 

an enduring effect on health and health risk behaviors, as indicated by an international survey of 

men migrating from countries with laws that allow or reinforce unequal treatment on the basis of 

sexual orientation.65  A qualitative study of LGBT individuals in South Africa before and after 

the abolition of criminal sodomy laws provides a particularly detailed case study of the enduring 

cultural legacy of these prohibitions,66 although these questions are not quite on point for the 

enactment of positive nondiscrimination protections, it is useful to identify ways in which laws 

influence and communicate social norms. 

 

                                                 
61 Of a piece with this work, a longitudinal study by the same group found that the passage of state constitutional 
amendments banning same-sex marriage predicted subsequent increases in mood disorders and anxiety, alcohol use 
disorder, and psychiatric comorbidity among sexual minority populations.  See Hatzenbuehler et al., 2010.  This 
comes closer to the question I ask in the present project, but focuses on the signaling impacts of restrictions, and did 
not interrogate individuals’ perceptions of (and explanations for) the law. 
62 Riggle et al., supra note 31; Craig R. Waldo, Working in a Majority Context: A Structural Model of Heterosexism 
as Minority Stress in the Workplace, 46 J. COUNSELING PSYCHOL. 218 (1999); Sharon S. Rostosky & Ellen D.B. 
Riggle, “Out” at Work: The Relation of Actor and Partner Workplace Policy and Internalized Homophobia to 
Disclosure Status, 49 J. COUNSELING PSYCHOL. 411 (2002). 
63 Nancy E. Day & Patricia Schoenrade, The Relationship among Reported Disclosure of Sexual Orientation, Anti-
Discrimination Policies, Top Management Support and Work Attitudes of Gay and Lesbian Employees, 29 
Personnel Rev. 346 (2000). 
64 Jason R. Lambert, The Impact of Gay-Friendly Recruitment Statements and Due Process Employment on a Firm’s 
Attractiveness as an Employer, 34 Equality, Diversity & Inclusion 510 (2015). 
65 John E. Pachankis, et al., Anti-LGBT and Anti-Immigrant Structural Stigma: An Intersectional Analysis of Sexual 
Minority Men's HIV Risk When Migrating to or Within Europe, __ J Acquired Immune Deficiency Syndromes __ 
(2017). 
66 Ryan Goodman, Beyond the Enforcement Principle: Sodomy Laws, Social Norms, and Social Panoptics, 89 Cal. 
L. Rev. 643 (2001). 
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Prior work has also examined the frequency with which intended beneficiaries of 

nondiscrimination protections file claims to enforce their rights,67 which focuses on the 

instrumental rather than expressive functions of law.  At least one study has considered the 

experience of claiming under the Massachusetts Fair Labor Act, which was revised in 1989 to 

bar sexual orientation discrimination in hiring; a survey of employees who had filed claims ten 

years later found that many had success in claiming, but that the process of rights enforcement 

could be separately traumatic and stigmatizing.68 

 

Interestingly, most of this prior research has considered law as evidence of social support, casting 

an inclusive social environment as the independent variable driving other outcomes.  Laws 

themselves, on this theory, may do nothing beyond providing a historical record of the social 

environment.  Given this emphasis, very few of these studies interrogated community 

perceptions and beliefs about state-law legal protections,69 and research is needed to identify the 

multiple pathways by which the law may exert new effects.  Prior studies linking law to attitudes 

and health behaviors have not examined nondiscrimination protections and exceptions specific to 

health care settings, and new work is needed to identify impacts on care-seeking behaviors and 

attitudes that support disclosure in care settings.  The present study sets an agenda for filling 

these gaps. 

  

D. Theorizing Pathways between Nondiscrimination Rules and Patient Behavior  

Nondiscrimination rules might be recast as the allocation of an entitlement: the entitlement to be 

free of discriminatory treatment, compared to discriminators’ previous entitlement to 

discriminate.  It is of course right to focus on whether such laws indeed affect discriminatory 

treatment.  But the receipt of a new entitlement may also exert effects on the behavior of those 

who receive it.  The processes by which nondiscrimination laws may influence behavior among 

protected people—separate from would-be discriminators—are incompletely theorized.  

                                                 
67 See, e.g., William B. Rubenstein, Do Gay Rights Laws Matter? An Empirical Assessment, 75 S. CAL. L. REV. 65 
(2001); M.V. Lee Badgett et al., Bias in the Workplace: Consistent Evidence of Sexual Orientation and Gender 
Identity Discrimination (Williams Institute, 2007). 
68 Toni Lester, Queering the Office: Can Sexual Orientation Employment Discrimination Laws Transform Work 
Place Norms for LGBT Employees,  
69 Riggle et al., supra note 31 is an example. 
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Although this paper will not provide causal proof of any of these pathways, it is useful at the 

outset to enumerate the ways in which nondiscrimination rules may affect beneficiaries’ 

willingness and ability to enter markets where they may have reason to fear discrimination. 

 

First, among beneficiaries who perceive a protective law, these rules may signal a supportive 

social environment, if beneficiaries believe that the law reflects the preferences of many, most, 

or all of their community members.  This can lessen experienced stigma and internalized shame, 

and it may encourage disclosure and social participation.  To the extent that supportive laws 

communicate social inclusion, they may also reduce alienation, and perhaps promote beliefs 

regarding the legitimacy of law.   

 

Next, the law may also communicate community achievement and pride, to beneficiaries who 

perceive new legal protections as advocacy achievements by their own communities.  This can 

be separately empowering, and may help protect against internalized stigma and associated 

health outcomes.   

 

Of course, protective laws also provide a backstop for people who are prepared to sue, which 

may increase behavior disclosure and comfort with asserting preferences and care needs.  This 

creates opportunities for both positive and negative experiences, and positive experiences can 

reinforce perceptions of social support and empowerment.  Although many may not sue, some 

beneficiaries of nondiscrimination laws affirmatively enforce their rights privately,70 or they may 

seek enforcement or report violations to state or federal enforcement agencies.  

 

Two further explanations suggest that nondiscrimination rules may affect the detection and 

labeling of discrimination.  First, discrimination rules could signal a new classification for 

discriminators’ behavior.  The law supplies language and a conceptual framework for 

beneficiaries to recognize and label treatment as legal discrimination, where before they may 

have used less clear or less descriptively powerful concepts of mistreatment or unfairness.  Even 

if beneficiaries do not wish to sue, they may nonetheless benefit from mentally labeling 

discriminatory behavior as illegal and non-legitimate, which may inoculate against internalized 

                                                 
70 Rubenstein, supra note 67. 
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stigma.  The knowledge that one has a state-recognized right of action, even though it may go 

unexercised, may alleviate some of the power imbalance and social harms inflicted by 

discrimination.  Alternatively, protective laws may prompt people who experience mistreatment 

to consider alternative explanations beyond discrimination, if they believe that providers are 

likely to comply with the law.  Dampening individuals’ radar for discrimination likely is not 

normatively desirable, and I have no evidence to support this theory.  But if someone believes 

that providers follow the law, but she then experiences mistreatment nonetheless, the process of 

sense-making with regard to the perceived wrong may be more complicated.  This idea aligns 

with prior studies suggesting that where possible, people resist classifying others’ choices as 

discriminatory under the law.71   

 

Next, perhaps counterintuitively, protective laws may newly signal animus that must be reined in 

with legal protections—that is, they may be bad news about the way beneficiaries are viewed by 

others.  Beneficiaries of nondiscrimination rules are doubtless aware of the need for these 

protections.  But it is nonetheless in the realm of possible signals of nondiscrimination rules.   

 

Finally, a skeptical beneficiary may also view nondiscrimination rules as disingenuous marketing 

intended to attract paying business or to impress third parties who sympathize with 

nondiscrimination goals, or as a hollow, cosmetic gesture made without more substantial efforts 

to address socioeconomic marginalization.  This may particularly affect soft law protections, 

which are enacted by service providers who also have profit motives, and it may be more acute 

when the rules are poorly enforced.  This message may prompt disillusionment or 

disengagement, and some may be offended if they perceive a mismatch between ostensible and 

actual commitments to nondiscrimination.   

 

The present study does not seek to prove (or falsify) any one of these hypotheses, but instead 

answers the baseline question of whether perceptions of nondiscrimination protections in health 

care are in fact relevant to care-seeking attitudes and behaviors.  If law exerts no influence, but 

rather simply operates as a state-level indicator of social support, perceptions of legal protection 

                                                 
71 Katie R. Eyer, That’s Not Discrimination: American Beliefs and the Limits of Anti-Discrimination Law, 96 MINN. 
L. REV. 1275 (2012). 
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may have little independent relationship to patient behavior when controlling for the existence of 

actual rules.  But if perceptions of the law have an independent association with care-seeking 

behaviors, the pathways suggested above may have some purchase on how nondiscrimination 

rules may affect patient care-seeking and health outcomes. 

 

III. PERCEIVED DISCRIMINATION AND PATIENT CARE-SEEKING: QUALITATIVE LINKAGES 

Before surveying a national sample to link perceived law and behavior, this study first sought to 

clarify some of the ways in which patients detect discrimination in health care settings, as well as 

their understandings of how past and anticipated discrimination affected their own choices to 

seek care and to disclose their sexual behavior to clinicians.  Prior work has considered 

discrimination in health care settings, but no study had yet asked these questions in relation to 

one of the populations considered here (male sex workers who do not identify as gay or 

bisexual), or to the questions of care-seeking in order to obtain PrEP for preventing HIV.   

 

This study used qualitative methods to establish how patients’ perceptions of discrimination, 

either past or anticipated, are relevant to their care-seeking and disclosure decisions.  To answer 

this question, the first phase of this work was a qualitative study, which is appropriate for 

mapping incompletely understood mechanisms of behavior and identifying a range of 

experiences. 

 

A. Method and Sample  

The goal of this stage of research was to investigate how experienced discrimination, anticipated 

discrimination, and medical mistrust may influence access to PrEP for men who have sex with 

men.  Here, I use the term “MSM” intentionally as an alternative to gay or bisexual, given that 

many men in the study did not identify themselves as either of these choices.  Moreover, the use 

of this category matches the indication for PrEP, which is based on behavior rather than identity.  

(This raises the question of whether sexual orientation nondiscrimination rules protect against 

discrimination on the basis of sexual behavior for those who self-identify as heterosexual, but 

have male partners.  I assume here that sexual orientation protections will extend to this group.) 
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In 2012, I conducted 8 focus groups with 38 MSM and male sex workers (separately) in 

Providence, Rhode Island, using a semi-structured agenda that raised questions about health care 

discrimination and mistrust.  As a brief introduction to these populations, MSM were more likely 

to identify as gay or bisexual; male sex workers were more likely to identify as heterosexual, but 

all engaged in sex work with male partners in cycles that corresponded with patterns of 

substance use.72  Most sex workers were street-based, and where these men were in primary 

partnerships, most partners were women.73  All participants reported recent behaviors that would 

make them candidates for PrEP.   

 

Building on the results of this work, I conducted 56 individual interviews during 2013-2014 in 

the same communities, which drew out men’s accounts of unmet medical needs, past 

discrimination in health care, expectations of discrimination in future care, sources and 

influences of medical mistrust, and experiences disclosing sexual behavior in health care 

settings.  I recorded, transcribed, and conducted a thematic analysis of all verbatim qualitative 

data using NVivo analysis software.  The quotations presented below were selected for 

representativeness and completeness for expressing themes that recurred across a number of 

participants. 

 

A case study of particular interest for both parts of this study was men’s willingness to disclose 

sexual orientation or same-sex sexual behavior in order to obtain access to pre-exposure 

prophylaxis (PrEP), a daily medication that prevents HIV infection.  Gilead, manufacturer of the 

                                                 
72 Methods and other results of these groups can be found in the following papers: Kristen Underhill et al., Temporal 
Fluctuations in Behavior, Perceived HIV Risk, and Willingness to Use Pre-Exposure Prophylaxis (PrEP), 47 ARCH. 
SEX. BEHAV. 2109 (2018); Kristen Underhill et al., Explaining the Efficacy of Pre-Exposure Prophylaxis (PrEP) 
for HIV Prevention: A Qualitative Study of Message Framing and Messaging Preferences among U.S. Men Who 
Have Sex with Men. 20 AIDS & BEHAV. 1514 (2016); Kristen Underhill et al., A Qualitative Study of Medical 
Mistrust, Perceived Discrimination, and Risk Behavior Disclosure to Clinicians by U.S. Male Sex Workers and 
Other Men Who Have Sex with Men: Implications for Biomedical HIV Prevention. 92 J. URBAN HEALTH 667 
(2015); Kristen Underhill et al., Access to Healthcare, HIV/STI Testing, and Preferred Pre-Exposure Prophylaxis 
Providers among Men Who Have Sex with Men and Men Who Engage in Street-Based Sex Work in the U.S. 9 
PUB. LIBR. SCI. ONE e112425 (2014); Kristen Underhill et al., Could FDA Approval of Pre-Exposure Prophylaxis 
Make a Difference? A Qualitative Study of PrEP Acceptability and FDA Perceptions among Men Who Have Sex 
with Men, 18 AIDS & BEHAV. 241 (2014). 
73 Providence, Rhode Island has several features that facilitate the study of male sex work.  Indoor prostitution was 
legal under Rhode Island state law until 2009, and the city is the site of some of the only male bathhouses in New 
England, which contributed to the development of a regional market.  The city’s location on a corridor for 
commerce in illicit drugs has also contributed to an elevated prevalence of substance use among young men, which 
is a driver of street-based male sex work. 
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antiretroviral medication Truvada, received FDA approval in 2012 for Truvada to be marketed 

for a PrEP indication.  Implementation, however, has been limited to date.  Providers with 

prescription authority in the US can prescribe PrEP to patients at risk of infection, but PrEP 

prescription protocols only recommend PrEP for patients who are at a sufficiently high risk of 

infection.  Men who have sex with male partners are a priority group for PrEP prescription, but 

affirmative disclosures are necessary in order to communicate this information to prescribers.  

Care-seeking and disclosure of sexual behavior are therefore essential prerequisites to PrEP 

access.  As HIV prevention moves toward biomedical approaches like PrEP, which are only 

available through health care settings, barriers to care-seeking and disclosure become drivers of 

continued HIV risk.  In both phases of this study, I used willingness and ability to access PrEP as 

an indicator for care engagement generally.  This was a particularly useful example because 

PrEP is discretionary: it is preventive care rather than treatment, and access to PrEP (particularly 

in these early years of implementation) relies on unusual engagement by patients in seeking care, 

requesting PrEP, and disclosing enough information about their HIV risk behavior to quality for 

a PrEP prescription.  PrEP is also a high-value intervention.  It confers more than a 90% 

reduction in HIV infection risk, with comparatively few side effects.  Asking participants to 

report their willingness and ability to seek PrEP was also a means of making general questions 

about care engagement and anticipated discrimination more concrete. 

 

B. Sources of Health Care  

The results of my initial work revealed a range of unmet care needs, many of which men 

prioritized more highly than access to PrEP—these included dental and eye care, access to 

prescription drugs, care for chronic conditions, mental health care, pain management, primary 

care, treatment for hepatitis C (particularly among male sex workers) and delayed but necessary 

surgeries.  Both groups accessed care in emergency room settings, clinics for low-income or 

homeless populations, substance use and mental health clinics.  MSM who did not engage in sex 

work were more likely to have access to primary care, urgent care, and specialists, and they were 

more likely to be insured; male sex workers were more likely to have their most recent care 

experiences in prisons or substance use detox, and a majority of men in this group were 

uninsured (and remained so even after the ACA expansion of Medicaid in Rhode Island). 
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C. Discrimination in Health Care  

A number of men in both groups reported having experienced discrimination in health care, and 

although Rhode Island state law prohibits sexual orientation discrimination in public 

accommodations including health care, no participant mentioned legal protections against 

discrimination in care settings.  Forms of experienced discrimination included warnings or 

discouraging talk about gay people; excessive warnings about the risks of gay sex; immediate 

offer of an HIV test after disclosure; visible discomfort or poor eye contact by providers; 

providers’ refusal to discuss sex or changing the subject after disclosure; rough physical contact; 

and long wait times and “conveyor belt” care.  Although a few men described vicarious instances 

of discrimination experienced by friends, most explained their views with personal anecdotes 

about their own care experiences. 

 

When I go to the emergency room every time they ask me what I am, I say I’m 

gay. The first thing they say is, “Do you want a HIV test?”, and . . . it’s kind of 

insulting . . . . I get mad. (MSM) 

 

I had a doctor . . . who told me that I should stop [having sex with men] and 

that it’s very unhealthy or risky to my health . . . and like unnatural. . . . It 

didn’t put me off because … no matter what whether you’re a doctor or not 

there’s people there that don’t, that just are disgusted by homosexuality.  Like, 

it has nothing to do with the fact that he was a doctor or not. (MSM) 

 

It was kinda awkward [when I disclosed to the] doctor. . . . I made him 

uncomfortable. . . . where he had to basically [leave] and then come back five 

minutes later. I could see he left only because of where I was taking [the 

conversation]. . . . And that’s when I went and got another doctor. . . . If I feel 

as though you’re rushing me out the door or . . . sidestepping me . . . I will 

complain.  (sex worker) 
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[I had] one older Indian doctor who told me to um avoid gay people like the 

plague. . . .Then I changed doctors. . . . [The next doctor] seemed to be decent, 

but . . . I just felt like there was just an aspect of like, um, understanding the gay 

culture and . . . what we have to go through . . . and he didn’t understand that at 

all. . . . I [found a clinic advertising at] Pride [and] I was so happy that there 

was a, a place that I could go to where I could just openly explain, like, “Okay, 

this is my situation.” (MSM) 

 

An unexpected finding, however, was that men differed in their beliefs about the bases for 

discrimination; MSM were more likely to attribute this treatment to sexual orientation 

discrimination, but male sex workers were more likely to ascribe discriminatory care to their 

poverty, homelessness, race, substance use, or detention in correctional institutions.   

 

They were probably looking at me as some homeless person that didn’t have a 

job.  I mean I worked for years.  I’m just, you know I’m down at the moment, 

but again, they looked at me like I was trash or something and that was 

unacceptable. (sex worker) 

 

Doctors in the [correctional institution] are hard. Assholes. . . . Because they 

deal with assholes all day. . . . Like I said you know, “Give me your arms, ah 

fuck, I got another junkie.” . . . It’s not like you’re gonna have a conversation. 

(sex worker) 

 

You’re not treated like a normal person [by the doctors in the jail]. Like they 

think just ‘cause you’re a convict . . . because you’re in jail you’re an asshole. . 

. . [It’s in] the way they talk to you, the way they look at you. . . . Like, “Here, 

now, sit,” you know what I mean. Not like, you know, “Can you come take a 

seat and discuss what, what, yeah, what’s going on.” (sex worker) 

 

Sometimes you might get a doctor who’s like, ‘Oh this guy’s been here a few 

times, he’s just looking for drugs. Get him out the door.’ . . . Sometimes, you 
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probably are [looking for drugs], but sometimes you’re actually hurt and it’s 

kind of like a boy who cried wolf type thing. (sex worker) 

 

Some MSM distinguished between discrimination and cultural competency, noting that providers 

were willing to treat them, but failed to understand the specific needs and priorities of gay 

patients; MSM were also more likely to report switching providers to obtain more culturally 

appropriate care.  Switching providers was less feasible for male sex workers due to the 

restrictive provider selection in settings like the ER or state prison. 

 

D. Linking Discrimination, Medical Mistrust, and Care-Seeking Behaviors  

Medical mistrust was complicated, but men expressed clear connections between mistrust and 

both experienced and anticipated discrimination.  Some men who had experienced discrimination 

also expressed wholesale mistrust, but outright suspicion of doctors’ intentions and skill was 

rare.  Others distinguished between mistrust or dismissal of doctors’ social judgments, but trust 

in their diagnostic and treatment skills.  And most men reported positive relationships with some 

individual providers—especially providers of mental health or substance use counseling—

despite having mixed experiences elsewhere.  Male sex workers were more likely to report 

mistrust of physicians, particularly with respect to prescriptions and profit motivations in care.  A 

number of participants in this group believed that physicians made prescription decisions to 

induce drug dependence, based on their own histories of substance use and medical care. 

 

I was addicted to OxyContin and prescription pills. I think [doctors] suck . . . 

[b]ecause I think they give, they give out a lot of things to people that don’t need 

them. . . . They was offering way too much and I was getting whatever I wanted. 

. . . I really feel as if it’s all money, you know, it all revolves around money. (sex 

worker) 

 

No, [I’m not suspicious of doctors]. . . . I believe them as long as it’s a medical 

opinion, sure. . . . I’ve never had a disagreement or . . . a problem with a doctor.  

(sex worker) 
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I have pretty much complete trust in [my PCP]. . . . She listens to not just the 

physical side of it, but the mental if there’s something 

bothering me. (MSM) 

 

Behavior disclosure also had clear linkages to experienced and anticipated discrimination in care.  

Disclosure of sexual behavior provided opportunities for discriminatory reactions, but men also 

reported supportive experiences.  Disclosure, however, was rare overall; a very small minority of 

gay and bisexual men reported having a primary care provider with whom they had discussed 

sexual behavior, and almost no male sex workers had disclosed sex work in health care settings.   

 

I have no problem talking with my doctor about sex, but it doesn’t come up . . . 

because I don’t need, uh, Viagra. . . . We never talked about [sex with men] . . . 

because that’s my personal business. . . . It might gross her out. . . . She could 

say, “I don’t want him as a patient anymore.” (MSM) 

 

I can’t talk [about sex work with doctors], I don’t know. Listen, that’s my 

biggest problem with getting clean. [E]very treatment center I go to, I uh, I have 

to lie about my, my life. . . . So I end up leaving. . . . My issue doesn’t get 

resolved because I, I can’t even talk about it with anybody.  (sex worker) 

 

Some [doctors] are still squeamish about gay men. It’s hard to talk to gay men 

because it’s a huge threat to straight men. . . . So it’s hard to bring up gay 

issues with any kind of comfort. Personally I go to women doctors because I 

just find it easier to talk to them. (MSM) 

 

Men who reported past discrimination, anticipated discrimination, and mistrust of physicians 

reported that disclosing sexual behavior could be a formidable barrier.  Where behavior 

disclosure is in fact a requirement for meeting care criteria, disclosure difficulties will operate as 

wholesale barriers to treatment access.  
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In general, the participants in this study did not discuss nondiscrimination laws as part of their 

narratives of discrimination in health care, nor did they mention legal protections during other 

portions of the interviews.  These interviews took place at a time before the focus of the study 

moved toward nondiscrimination rules.  Some participants who did not consider themselves to be 

gay or bisexual may not have considered themselves to be beneficiaries of legal protections on 

the basis of sexual orientation.  These interviews also took place before the Obergefell v. Hodges 

decision on marriage rights; Rhode Island legalized same-sex marriage by statute in 2013, one 

month after the interviews concluded.  But of note, some of the interviews with gay and bisexual 

men reflected a sense of community pride and achievement, as men discussed the progressive 

recognition and inclusion of LGBT populations over time.  Participants sometimes described 

increased social support, increased inclusion, and decreased discrimination as achievements by 

the LGBT community, for which they shared a sense of ownership and appreciation.  This lends 

some support to the idea that nondiscrimination rules, where they exist, can contribute to 

community pride among those who identify as part of the community.  These findings also point 

to the important qualifier, however, that protections based on sexual orientation may not 

communicate the same messages to people who share some community behaviors (e.g., sex with 

male partners) but not identity.   

 

IV. THE ROLE OF NONDISCRIMINATION RULES IN PATIENT CARE-SEEKING: A CROSS-

SECTIONAL SURVEY 

The qualitative findings from Part III provided support for linkages between past and anticipated 

discrimination and care-seeking behaviors, including health care utilization, behavior disclosure 

to clinicians, and ability to access services like PrEP that may require behavior disclosure.  The 

second stage of this work was a quantitative analysis to confirm these associations, and to 

investigate how perceived and actual nondiscrimination protections may affect care-seeking.  

The central findings of this survey show that perceptions of protection by nondiscrimination law 

are predictive of medical mistrust and anticipated discrimination, greater care uptake and lower 

barriers to disclosure.  These associations hold even though men were no more accurate than 

chance in their legal perceptions, even when controlling for daily discrimination experiences (a 

proxy for perceived social support) and the presence of actual laws.  Moreover, this study had the 
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intriguing finding that participants who erred about the law were more likely to mistakenly 

believe that they were protected, when in fact they were not, than vice versa.  Part V will 

consider possible interpretations of these findings. 

 

A. Method and Sample  

This study used a national survey of men who use the smartphone application Grindr to meet 

male partners.  Because this survey was part of a larger project on willingness to use PrEP, the 

primary focus of the survey was a set of three randomized trials of strategies for informing HIV-

negative men about PrEP.  This portion of the study enrolled n=3078 men, who are the focus of 

this analysis.74  The measures of interest for this study, including perceptions of state law, 

medical mistrust, perceived discrimination, and care uptake, were not related to receipt of any of 

the experimental PrEP messages. 

 

The study recruited respondents using nationwide banner advertisements on the Grindr app, 

which showed in the US and Canada in August 2016.  Men were eligible for the study if, 

according to screening questions, they were older than 18, able to read and understand English, 

male gender at birth, HIV-negative by self-report, and had anal sex in the past 6 months with a 

male partner. Canadians were excluded from all analyses of state law, as were men who did not 

report their state of residence.  This narrowed the sample to n=1870 men.  Participants who 

clicked on the banner ad were redirected to the survey instrument on Qualtrics.  They completed 

an informed consent process online and then proceeded to the survey.  All data collection was 

anonymous, but used Qualtrics controls to prevent ballot box stuffing (i.e., multiple surveys 

taken by the same person).  Afterwards, men who were interested in being compensated for their 

survey were redirected to a separate survey, unlinkable to the first, where they entered their 

email address for a lottery drawing to receive a $100 Amazon gift card.  Although the study 

design for evaluating the effectiveness of PrEP education messages was a randomized trial, all 

data on perceptions of state law were cross-sectional; this portion of the study did not use an 

experimental manipulation.   

 

                                                 
74 HIV-positive men took a separate survey about support for PrEP use (n=661), and HIV-negative men already 
using PrEP took another, separate survey about their experiences. 
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Like any study, this sample and approach have limitations.  Men who use Grindr may differ in 

some respects from the general population of men who have male partners, and it likely differs 

from the population of men who identify as gay or bisexual.  The focus on sexual orientation 

generally may result in differences compared to research on other sources of discrimination, 

because sexual orientation is generally a concealable aspect of identity, and social norms on 

sexual orientation discrimination have a different historical background compared to other axes 

of discrimination.  But as a case study, this population can help to illuminate some of the 

pathways by which nondiscrimination rules may shape how beneficiaries engage in activities and 

domains where they expect protection. 

 

1. Measures 

In addition to the PrEP education messages, the survey also included a full set of demographic 

questions, items about health care utilization, disclosure to providers, HIV testing, stigma and 

experiences with discrimination in health care, discrimination in other settings, a validated 

measure of medical mistrust based on sexual orientation discrimination, and items on willingness 

and barriers to using PrEP.  The items on nondiscrimination law perceptions included 4 separate 

questions: men were asked to select “Yes,” “No,” or “I don’t know” in response to the following 

items.  

 

Does your state have any laws that protect gay, lesbian, and bisexual (LGB) people from 

discrimination on the basis of sexual orientation?  Please answer for each type of law. 

 

My state protects gay and lesbian people against discrimination in the workplace 

My state protects gay and lesbian people against discrimination in housing 

My state protects gay and lesbian people against discrimination in public accommodations 

My state protects gay and lesbian people against discrimination in hospitals and doctor's offices 

 

I focused here on state law protections for several reasons.  First, although the ACA § 1557 

regulations suggested that the Office of Civil Rights within HHS was open to the interpretation 

that discrimination on the basis of sex extends to sexual orientation discrimination, the statute 
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has not been enforced for this purpose.  The current HHS is now reconsidering the rule’s 

interpretation of “on the basis of sex” to include gender identity, and the administration’s 

position on sexual orientation discrimination under Title VII of the Civil Rights Act strongly 

suggests sex discrimination statutes will likely not be enforced against sexual orientation 

discrimination.  State law thus provides the strongest and most unambiguous protection against 

sexual orientation discrimination, and it provides a source of variation in a national sample that 

allows testing of associations between actual law, perceived law, and patient care-seeking. 

 

Medical mistrust was measured using a series of items from the Group-Based Medical Mistrust 

scale, which asked men to report agreement on a 1-5 scale (with 1 being “strongly agree” and 5 

being “strongly disagree”) with items such as “Gay and bisexual men receive the same medical 

care from doctors and health care workers as everyone else” and “Doctors and health care 

workers sometimes hide information from gay and bisexual men” (reverse-scored).  The full 

medical mistrust score comprises three subscales measuring suspicion, discrimination, and lack 

of support.  Qualitative interviews did not invoke suspicion of doctors’ quality of care, but did 

reflect concern about discrimination and lack of support; given limited time for survey 

administration, I chose to omit the suspicion subscale and administered the other two subscales 

in their entirety. 

 

All cross-sectional analyses in this section controlled for a set of demographic correlates, 

including age, race, income, education, health insurance, and Latino ethnicity. 

 

2. Sample Characteristics 

Among the 3,078 men in this study, 69% were younger than age 40; distribution by race was 

64% White, 9% Black, 7% Asian, and the rest of other races.  Twenty-seven percent of men 

identified as Latino.  Fifty-eight percent had completed college.  Approximately 14% were 

below the federal poverty line for an individual; another 38% made above this line, but less than 

$40,000 per year.  Health insurance varied: 20% had no insurance, 50% had private insurance, 

15% had insurance through public sources (generally equally distributed between Medicaid and 

Medicare, with some TRICARE and VA), and 15% had insurance through other sources.  
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Health care access is of particular interest for this study.  Of the full sample of 3,078 men, 60% 

reported having a primary care provider, and 48% of this subgroup had disclosed to that provider 

that they have sex with male partners.  Approximately 85% had heard of PrEP already, but only 

21% had spoken with a provider about PrEP; of these, 32% had been refused a PrEP 

prescription.  The most common reasons men gave for having been refused PrEP, in descending 

order, were that the doctor did not know about it, that the doctor did not feel comfortable 

prescribing, that the doctor believed they were not sufficiently risky for PrEP, that the doctor was 

concerned about side effects, that the doctor discriminated against MSM, and that the doctor 

believed they would begin taking too many behavioral risks if they were protected against HIV 

infection (i.e., risk compensation). 

 

B. Mistrust and Past Discrimination Predicted Reduced Disclosure and Higher Barriers to 

Care 

Approximately 18% of men in this study reported having experienced discrimination in a 

hospital or doctor’s office on the basis of their sexual orientation; in bivariate associations, 

having experienced discrimination was more likely among men who were younger; who reported 

lower incomes; who reported Other, Native American, Pacific Islander, or Native American race; 

and who were uninsured, insured through Medicaid, or in the VA.  Higher mistrust was a 

significant predictor of not having disclosed sexual orientation or behavior to one’s primary care 

provider (p < 0.01), although it did not significantly predict having a primary care provider or 

not.   

 

Across participants, the mean medical mistrust score was 2.6 on a scale of 1-5, with 24% of men 

reporting medical mistrust above the scale midpoint of 3.  In bivariate correlations, medical 

mistrust was statistically higher among men who were Native American, Pacific Islander, or 

Other race, compared to all other races.75  Mistrust was also significantly higher for men who 

were uninsured or insured through Medicaid or the VA, and among low-income men.   

                                                 
75 There was no statistically significant difference between men who identified as White vs. Black on medical 
mistrust specifically attributed to sexual orientation, although it would have been useful to collect information on 
experienced discrimination due to any reason including race. 
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As indicated in the qualitative interviews, higher levels of medical mistrust and past experiences 

with discrimination were independently predictive of perceived barriers to accessing care, 

including care to get PrEP.  In regression analyses controlling for demographic covariates,76 each 

of these two independent variables predicted greater anticipated difficulty finding a doctor, 

disclosing sexual orientation or sex with men, getting a prescription for PrEP, keeping up with 

doctors’ appointments, and a composite measure of barriers to care (p < 0.001 for all dependent 

variables).  Table 1 shows these results for the composite measure of barriers to care.  Also 

controlling for these demographic covariates, mistrust was highly correlated with experiences of 

discrimination elsewhere in society (p < 0.000), and past experiences with discrimination in 

health care predicted greater anticipated stigma associated with taking PrEP (p<0.01). 

 

Previous research has suggested that medical mistrust is correlated with greater risk-taking; this 

study provides additional support.  Here, increased medical mistrust was a highly significant 

predictor of HIV worry and risk.  As men reported higher levels of medical mistrust, they also 

reported greater frequency of worry about acquiring HIV (p < 0.000), greater perceived HIV risk 

(p < 0.000), greater numbers of recent anal sex partners with whom they reported condomless 

sex  (p < 0.05), greater likelihood of selling sex (p < 0.000), and greater likelihood of purchasing 

sex (p < 0.01).  Mistrust was not, however, significantly predictive of having had a recent HIV 

test, never having had an HIV test, or recent being diagnosed with a sexually transmitted 

infection.   

 

Table 1. Regression: Perceived Barriers to Obtaining PrEP (Composite Score) 

 Coefficient Standard error 

Medical mistrust  0.159*** 0.018 

Experienced past discrimination in health care 0.100* 0.039 

Race (reference category = White) 

Black 

Pacific Islander 

 

-0.108* 

0.645** 

 

0.050 

0.192 

                                                 
76 Age, race, income, education, health insurance, and Latino ethnicity. 
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Asian 

Native American 

Other  

Refused 

0.367*** 

0.086 

0.008 

0.155 

0.057 

0.087 

0.044 

0.123 

Age -0.051*** 0.011 

Latino (reference category = Yes) 

No 

Refused 

 

-0.121** 

-0.137 

 

0.036 

0.150 

Education (reference category = no HS) 

HS 

Some College 

College 

Some Postgrad 

Postgrad 

 

-0.183 

-0.232* 

-0.210* 

-0.196 

-0.226* 

 

0.103 

0.099 

0.100 

0.105 

0.103 

Health Insurance (reference category = None) 

Private 

Medicaid 

Medicare 

VA 

TRICARE 

Other 

 

-0.100 

-0.1152 

-0.100 

-0.140 

-0.096 

-0.097 

 

0.039 

0.062 

0.062 

0.144 

0.125 

0.047 

Income (reference category = below $12k) 

12<20k 

20<30k 

30<40k 

40<50k 

50<60k 

60<70k 

70<80k 

80<100k 

100<150k 

 

-0.027 

-0.075 

-0.116* 

-0.030 

-0.154* 

-0.220** 

-0.038 

-0.352*** 

-0.163* 

 

0.053 

0.052 

0.054 

0.059 

0.063 

0.070 

0.074 

0.069 

0.066 
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150k+ -0.215** 0.075 

Constant 3.366*** 0.117 

Adjusted R2 0.099  

N 3,042  

* p< 0.05, ** p<0.01, ***p<0.001 

 

 

 

C. Systematic Errors in Knowledge of the Law  

As noted above, n=1870 men in this study reported their US state of residence; I used data from 

the Movement Advancement Project to denote the US states that bar discrimination on the basis 

of sexual orientation in employment, housing, and public accommodations including health care 

settings.77  All states and the District of Columbia were represented in the data; the most 

populous states were California (10.8%), New York (9.3%), Texas (9%), and Florida (8.6%).   

 

A robust and consistent finding across all types of law was that perceptions of the law sharply 

diverged from reality.  Accuracy was highest for nondiscrimination protections at work, with 

54.7% of men correct about the law; accuracy was only 48.3% for discrimination in housing, 

47.8% for discrimination in public accommodations, and 44.7% for discrimination in health care.   

 

Interestingly, however, where men were incorrect about the law, they systematically erred on the 

side of believing that legal protections existed, when in fact they did not.  As shown by the four 

charts in Figure 1, almost all errors were in the direction of erroneously believing that a legal rule 

existed.  This was significant across all types of law, with chi squared analyses significant at p < 

0.000 (for perception of protections in health care, chi2 = 323.956, p = 0.000, n=1865; values 

were similar for other laws).  Errors in Figure 1 appear in orange at the top of each bar.  As these 

demonstrate, optimistic errors were far more frequent than pessimistic errors.  Uncertainty was 

also more likely when laws were absent; accuracy and confidence were both significantly higher 

among men who lived in states with protective laws, compared to men who lived in states 

                                                 
77 MAP project. 
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without legal protections.  This may be due to migration, if people consciously move to states 

where there are greater protections on the basis of sexual orientation, either because of the laws 

themselves, because of the more progressive social environment that supported the passage of 

such laws, or both.78   

 

These results align with prior findings that people tend to believe that the applicable law 

embodies their normative aspirations,79 which are more likely to influence belief than the actual 

state of the law.  The pathways by which the men in this population formed their beliefs about 

the law, however, are as yet unknown. 

 

Figure 1. Systematic Errors about the Presence of Nondiscrimination Laws  

 
                                                 
78 Accuracy about the law varied according to demographic characteristics.  I developed a composite score of 
accuracy across all four types of legal protection.  In bivariate correlations, accuracy was greater for men who were 
older (p<0.001), men who were white or Asian compared to Black or other (p<0.001), men with higher incomes 
(p<0.001), men with greater education (p<0.001), and men who had private insurance, Medicaid, or Medicare 
compared to being uninsured (p<0.001).   
79 Arden Rowell, Legal Rules, Beliefs, and Aspirations, SSRN 2017, 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2903049  
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One explanation for these optimistic perceptions of the law is that men deduce the law from their 

experiences in the world; if they experience a great deal of discrimination, they may be more 

likely to believe that discrimination is legal.  Scholarship focusing on gay and bisexual men has 

documented concentrated populations in urban areas, sometimes described as as “gay ghettos,”80 

and more recently theories of “syndemic” risks among urban gay men have focused on urban 

migration as a reaction to social marginalization or isolation in more conservative rural areas.81  

Men who live in comparatively progressive urban areas of conservative states may experience 

less discrimination, which could inform the expectation of nondiscriminatory treatment, and the 

belief that it must be unlawful to discrimination.  The overall political makeup of state 

legislatures, however, may be more conservative than the population of areas where gay and 

bisexual men choose to live.  Some cities may also have had ordinances that were protective 

against sexual orientation discrimination; this study avoided collecting information about city of 

                                                 
80 Ron Stall, Gay Ghettos AJPH; Stall chapter in Wolitski et al., Unequal Opportunity: Health Disparities Affecting 
Gay and Bisexual Men in the United States, 2008. 
81 Stall, numerous papers. 
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residence in order to promote anonymity, so I cannot rule out the possibility that some men were 

protected by local but not state law. 

 

The cross-sectional design of this study cannot clarify the mechanism by which men develop 

beliefs about the law.  But a few preliminary analyses may help.  First, the perception of a 

protective state law was strongly correlated with actual experiences of discrimination.  Across 

each type of law, the perception of protection was strongly, negatively correlated with the 

frequency with which men experienced discrimination on a daily basis (p<0.000 for each law, 

even when controlling for all demographic characteristics).  That is, men who experienced more 

discrimination were indeed less likely to believe that there was a law protecting them.  

 

Second, men may derive their beliefs about the law based in part on internalized stigma— the 

extent to which men may tacitly adopt negative beliefs about themselves based on community 

attitudes toward gay and bisexual men.  To test this prediction, I re-ran these analyses while 

adding the frequency with which men felt shame about having sex with male partners.  Table 2 

reports these findings for perceptions of health care settings.  Even with shame in the analysis, 

the effect of daily discrimination continued to be highly predictive of beliefs about the law, with 

a significance level of p<0.001.  But shame was independently correlated with beliefs about the 

law; men who experienced more shame associated with their sexual preferences were less likely 

to believe that there were laws protecting them in public accommodations and in health care 

settings.  These findings suggest that internalized stigma may also shape men’s views of the law, 

perhaps by influencing their normative priors about whether discrimination is appropriate. 

 

Table 2. Logistic Regression: Perception of a Protective State Nondiscrimination Law in 

Health Care 

 Coefficient Standard error 

Frequency of experiencing discrimination in 

general settings 

-0.179** 0.051 

Shame related to sexual orientation -0.134* 0.053 

Race (reference category = White) 

Black 

 

0.383* 

 

0.173 
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Pacific Islander 

Asian 

Native American 

Other  

Refused 

0.377 

0.514* 

-0.059 

0.403 

0.416 

0.737 

0.200 

0.330 

0.168 

0.429 

Age 0.125** 0.039 

Latino (reference category = Yes) 

No 

Refused 

 

-0.384** 

-1.382* 

 

0.132 

0.558 

Education (reference category = no HS) 

HS 

Some College 

College 

Some Postgrad 

Postgrad 

 

0.094 

-0.384 

-0.305 

-0.191 

-0.300 

 

0.370 

0.355 

0.359 

0.386 

0.371 

Health Insurance (reference category = None) 

Private 

Medicaid 

Medicare 

VA 

TRICARE 

Other 

 

0.148 

0.706** 

0.593* 

-0.135 

0.204 

0.395* 

 

0.140 

0.213 

0.230 

0.462 

0.369 

0.190 

Income (reference category = below $12k) 

12<20k 

20<30k 

30<40k 

40<50k 

50<60k 

60<70k 

70<80k 

80<100k 

 

0.020 

0.023 

-0.025 

0.095 

0.141 

0.166 

-0.144 

0.333 

 

0.200 

0.192 

0.197 

0.217 

0.232 

0.244 

0.276 

0.255 



40 
 

Working Draft: Please do not quote or cite. 

100<150k 

150k+ 

0.285 

0.011 

0.235 

0.273 

Constant 0.355 0.431 

Pseudo R2 0.040  

N 1,851  

 

 

D. Perceived Laws Predicted Less Mistrust, Less Discrimination, and Greater Care Uptake 

Although these cross-sectional analyses cannot show the direction of causation—that is, whether 

mistrust leads to beliefs about the law, or vice versa—they do suggest a strong relationship 

between medical mistrust and beliefs about nondiscrimination laws in health care settings.  In 

bivariate associations, perceptions of the law and actual law were each associated with lower 

levels of medical mistrust (p<0.001 and p<0.05 respectively).  When I included both variables in 

a regression analysis, however, only perceived law remained significantly associated with 

mistrust;82 this significant relationship remained even after controlling for all demographic 

variables, frequency of daily discrimination, and internalized shame.  There was also a 

significant interaction between actual and perceived law; in the presence of an actual law, 

medical mistrust was significantly lower among men who correctly perceived that they were 

protected, rather than among all men.  Conversely, when law was absent, medical mistrust was 

less among men who erroneously believed that they were protected.  Table 3 reports these 

findings. 

 

Table 3. Regression: Predictors of Medical Mistrust  

 Coefficient Standard error 

Perceived nondiscrimination law in health care 

settings 

-0.174** 0.054 

Actual nondiscrimination law in health care 

settings 

0.109 0.058 

Perceived * Actual law -0.165* 0.079 

                                                 
82 Actual law was marginally significant, p = 0.059. 
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Frequency of experiencing discrimination in 

general settings 

0.223*** 0.019 

Shame related to sexual orientation 0.034 0.020 

Race (reference category = White) 

Black 

Pacific Islander 

Asian 

Native American 

Other  

Refused 

 

0.005 

0.125 

0.030 

0.135 

0.136* 

0.155 

 

0.066 

0.278 

0.076 

0.125 

0.063 

0.159 

Age 0.049** 0.015 

Latino (reference category = Yes) 

No 

Refused 

 

0.086 

-0.005 

 

0.050 

0.199 

Education (reference category = no HS) 

HS 

Some College 

College 

Some Postgrad 

Postgrad 

 

0.167 

0.174 

0.239 

0.258 

0.234 

 

0.138 

0.132 

0.134 

0.145 

0.139 

Health Insurance (reference category = None) 

Private 

Medicaid 

Medicare 

VA 

TRICARE 

Other 

 

-0.053 

0.058 

-0.088 

0.234 

-0.270 

-0.068 

 

0.053 

0.080 

0.086 

0.172 

0.141 

0.072 

Income (reference category = below $12k) 

12<20k 

20<30k 

30<40k 

 

-0.086 

-0.063 

-0.150 

 

0.075 

0.072 

0.074 



42 
 

Working Draft: Please do not quote or cite. 

40<50k 

50<60k 

60<70k 

70<80k 

80<100k 

100<150k 

150k+ 

-0.064 

-0.009 

-0.019 

0.097 

0.011 

-0.195 

-0.112 

0.082 

0.088 

0.092 

0.104 

0.096 

0.089 

0.103 

Constant 1.641 0.165 

Adjusted R2 0.116  

N 1,851  

 

 

To clarify these associations, I then used an ANOVA to compare mean medical mistrust scores 

for three groups: men who believed they were protected by the law, men who were uncertain 

about the law, and men who believed that the state permitted sexual orientation discrimination in 

health care.  The overall association of mistrust with beliefs about the law was significant (F(2, 

1862) = 43.67, p = 0.000).  Mean levels of medical mistrust were significantly different in each 

pairwise comparison, in the expected direction: men who believed they were protected reported 

least mistrust (mean = 2.413), men who were uncertain were in a significantly different middle 

range (mean = 2.620), and men who believed they were unprotected reported significantly more 

mistrust than either of the other groups (mean = 2.940). 

 

Perceived legal protections also predicted lower levels of experienced discrimination in care.  In 

bivariate correlations, men who reported less experiences of discrimination in care settings were 

more likely to believe that they were protected by the law; presence of an actual law was not 

associated with experiences of discrimination.  The association between perceived law and 

experienced discrimination held in a multiple regression analysis controlling for actual law, 

demographic variables, daily discrimination, and internalized shame.  Among men who believed 

that their states had no protective law, approximately 32% had experienced discrimination; in 

groups that were uncertain or who believed that they were protected, approximately 13-15% of 

men in each group reported discriminatory experiences in health care.  
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One interpretation of these results is that expectations of legal protection foster greater trust in 

health care providers, and perhaps interrupt the interpretation of care experiences as 

discriminatory.  The fact that actual laws were not associated with discrimination or mistrust 

suggests that the laws may have little effect on practice, or at least on care relationships as 

perceived by patients. Perceived law was more meaningful in these associations; moreover, when 

analyses were restricted to men living in areas where there was no protective state law, the 

association between perceived law and experienced discrimination and medical mistrust for these 

men remained significant or nearly so (p=0.05 and p=0.08 for experienced discrimination and 

medical mistrust, respectively).   

 

Another interpretation of these results is that perceived law simply reflects men’s views of social 

support.  But the fact that these associations hold even while controlling for daily discrimination 

and shame suggests that views about the law are independent of its function as a marker of social 

support.  That is, if perceived law simply reflected perceived social support, then controlling for 

men’s experiences of discrimination in daily life would likely eliminate perceived law as a 

significant predictor of discrimination and mistrust in care settings. 

 

Perceptions of legal protection from discrimination also predicted some care behaviors: namely, 

having a primary care provider and disclosing sexual behavior or orientation to that provider.  

Both perceived and actual law were significant predictors of having a primary care provider in 

bivariate correlation; having a PCP was more likely among people who believed they were 

protected, and among people who lived in states with nondiscrimination protections.  The 

association between having a PCP and perceived law (but not actual law) remained statistically 

significant after controlling for all other variables, including demographic characteristics, daily 

discrimination, shame, and even medical mistrust.  The association disappeared, however, after 

including an interaction term between perceived and actual law.  Table 4 reports these results. 
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Table 4. Logistic Regression: Predictors of Having a Primary Care Provider  

 Model 1  

Coefficient 

(SE) 

Model 2 

Coefficient  

(SE) 

Perceived nondiscrimination law in health care 

settings  

0.259* 
(0.120) 

0.254   
(0.164) 

Actual nondiscrimination law exists in health 

care settings 

0.059  
(0.120) 

0.053    
(0.169) 

Perceived law * Actual law  0.012  
0.237) 

Frequency of experiencing discrimination in 

general settings 

-0.015  
(0.060) 

-0.015  
(0.061) 

Shame related to sexual orientation 0.105  
(0.060) 

0.105  
(0.060) 

Medical mistrust  -0.093  
(0.070) 

0.093  
(0.070) 

Coefficients for Race, Age, Latino, Education, 

Health Insurance, and Income were computed, 

but omitted from this table. 

  

Constant -2.555*** 
(0.505) 

-2.55  
(0.506) 

Pseudo R2 0.180 0.180 

N 1,850 1,850 

 

 

In bivariate associations, both perceived law and actual law were statistically significant 

predictors of having discussed sex with men with one’s primary care provider; disclosure was 

most likely among men who believed they were protected, and men who in fact were protected, 

but least likely among men who were uncertain about the law.  When I entered these two 

variables into a single regression with an interaction term plus demographics, actual law 

remained a significant predictor of disclosure, while the associations with perceived law did not.  

This lingering statistical association then disappeared once I controlled for experiences with 

daily discrimination and shame. 
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E. Perceived Laws Predicted Lower Barriers to Disclosure and Care-Seeking 

Of particular interest for this study was whether perceived and actual nondiscrimination laws in 

health care settings would influence patients’ predictions of barriers to obtaining and using PrEP.  

In a regression analysis including perceived law, actual law, an interaction term, and 

demographic correlates, perceived legal protections predicted lower barriers to affording PrEP, 

finding a doctor, disclosing to a doctor, getting a prescription, and keeping up with appointments 

(p < 0.05).  After controlling for daily discrimination shame, and medical mistrust, these 

associations remained for disclosing to the doctor, keeping appointments, and a composite 

measure of barriers to getting PrEP.  Actual laws were not significant predictors of these 

dependent variables in regressions that controlled for perceived laws.  Table 5 reports these 

models for the composite score of barriers to PrEP. 

 

Table 5. Regression: Perceived Barriers to Obtaining PrEP (Composite Score) 

 Coefficient  Standard Error 

Perceived nondiscrimination law in health care 

settings  

-0.119* 0.055 

Actual nondiscrimination law exists in health 

care settings 

0.036 0.054 

Perceived law * Actual law 0.102 0.074 

Frequency of experiencing discrimination in 

general settings 

-0.014 0.019 

Shame related to sexual orientation 0.159*** 0.018 

Medical mistrust 0.121*** 0.022 

Coefficients for Race, Age, Latino, Education, 

Health Insurance, and Income were computed, 

but omitted from this table. 

  

Constant 3.053 0.157 

Adjusted R2 0.117  

N 1,848  
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Perceived legal protections against discrimination also predicted less stigma associated with 

using PrEP; men who believed the law protected them were less likely to fear being seen as 

promiscuous, and this held even when controlling for all demographics, actual laws and the 

interaction term between actual and perceived law, daily discrimination, and shame.83 

 

These results suggest that men who believed they were protected by state nondiscrimination laws 

in health care also believed that it would be easier—both personally and logistically—to access 

PrEP if they were to use it for preventing HIV. 

 

F. Actual Laws Predicted Past Discussions with Providers 

A final question for this study is whether actual laws, perceived laws, or both may be predictive 

of whether participants have actually had conversations about PrEP with providers.  In bivariate 

correlations, each of these independent variables was predictive of actual PrEP conversations; 

men who were uncertain about the law and men in states with no law were less likely to have 

spoken with providers.  In a regression that included both of these independent variables, an 

interaction term, demographics, daily discrimination, shame, and mistrust, the association 

between perceived law and having spoken with a doctor about PrEP was gone.  The association 

between actual law and PrEP consultation, however, held its statistical significance, as reported 

in Table 6.  This may indicate a difference in the culture of medical practice in states that have 

nondiscrimination laws; where states are more progressive, there may be more support for 

cultural competency in care, and providers may be more likely to learn about PrEP and 

proactively initiate the conversation with their patients.   

 

  

                                                 
83 Across these comparisons, a trend suggests that people who live in states that have a nondiscrimation law, but 
perceive that their state is lacking one—what might be deemed a Type II error—may experience particular harm.  
Throughout, this group seems to have the highest levels of disadvantage overall, whether it be lacking a primary 
care provider, being refused PrEP, anticipating greater PrEP stigma and burden, and experiencing past 
discrimination and mistrust.  This appears particularly acutely in the figure on PrEP stigma.  But overall, this 
appearance of consistent disadvantage is likely to be simply an artifact of the data, since this group comprises only a 
few dozen people (see Table 1).   
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Table 6. Logistic Regression: Having Spoken with a Doctor about PrEP 

 Coefficient  Standard Error 

Perceived nondiscrimination law in health care 

settings  

0.001 0.187 

Actual nondiscrimination law exists in health 

care settings 

0.457* 0.182 

Perceived law * Actual law -0.183 0.258 

Frequency of experiencing discrimination in 

general settings 

0.163* 0.066 

Shame related to sexual orientation -0.234** 0.069 

Medical mistrust 0.039 0.075 

Coefficients for Race, Age, Latino, Education, 

Health Insurance, and Income were computed, 

but omitted from this table. 

  

Constant -3.053*** 0.712 

Pseudo R2 0.045  

N 1,849  

 

 

The study also collected data on whether men had been refused PrEP.  Bivariate correlations 

found that refusals were statistically more likely for men who believed that their state laws 

allowed discrimination, and they were more likely for men in states that in fact lacked a 

nondiscrimination law.84   

 

V. EXPLAINING ASSOCIATIONS BETWEEN NONDISCRIMINATION RULES AND PATIENT CARE-

SEEKING 

The results in the prior Parts provide evidence of several behavioral phenomena with relevance 

to the design and implementation of legal rules.  First, perceptions of nondiscrimination 

                                                 
84 In a regression that included both independent variables, an interaction term, and demographics, these effects still 
held; adding shame and daily discrimination rendered both associations nonsignificant. 
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protections were often wrong, but these errors were almost entirely attributable to people who 

erroneously believed that they were protected, when in fact they were not.  Second, perceived 

laws were generally more important predictors of care-seeking attitudes and behaviors, such as 

medical mistrust, past discrimination in care, having a primary care provider, and perceived 

barriers to seeking and using a preventive care option like PrEP for HIV prevention.  Third, 

actual law was more indicative of whether participants had in fact spoken with a health care 

provider about an HIV prevention option, but actual law was generally not associated with 

perceptions of discrimination and medical mistrust beliefs.  Finally, actual law and perceptions 

of the law each yielded findings that persisted despite controlling for experiences of daily 

discrimination and internalized stigma.  This suggests that law and beliefs about the law may 

matter independently as influences on care-seeking, rather than simply reflecting a supportive (or 

unsupportive) society.85 

 

The results in this study are consistent with several legal theories, with different implications for 

nondiscrimination rules.  The design of this study does not permit causal inferences linking 

actual laws, perceptions of the law, and care-seeking attitudes and behaviors.  But the 

associations observed here are consistent with several causal explanations that are useful in 

framing ongoing work.  This Part will consider three explanations that need not be mutually 

exclusive: (1) laws exert expressive effects, such that perceptions of the law (whether erroneous 

or accurate) encode information that shapes expectations; (2) people deduce law from their 

general experiences; and (3) laws in fact deter discrimination, and people deduce laws from their 

specific experiences in the setting of interest. 

 

A. Law as Information: Expressive Pathways 

The results of this study are consistent with a number of the expressive pathways suggested in 

Section II.D.  First, participants who believe that they are protected by a discrimination law may 

                                                 
85 This suggestion continues to be vulnerable to the concern that men live in comparatively progressive areas within 
conservative states, so they experience a social environment that does not reflect actual law.  But it is notable that if 
we isolate men who live in states with a protective law, those who correctly believe that they are protected have 
more supportive beliefs and greater care-seeking attitudes, compared to those who are wrong or uncertain about the 
law.  This supports the idea that perceptions of the law are independently important, beyond mere social 
environment. 
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infer positive information about the breadth and depth of social support for sexual minority 

populations among the general community that votes for state legislators.86  Perceptions of social 

support are protective for mental and physical health, and reduced barriers to care-seeking may 

be one benefit of this pathway—people who believe they are socially supported may devote 

more attention to self-care, and they may perceive lower barriers (including less fear of 

discrimination) in seeking care and disclosing in care settings.   This is separate, conceptually, 

from the theory that people deduce the law based on their perceptions of social support, which is 

considered in the next Section.  In fact, both explanations may be simultaneously true; people 

may experience a supportive community, deduce that they are protected from discrimination by 

law, and then have their belief in social support strengthened or reinforced by their perception of 

legal protection.  There was a correlation between perceived law and reduced perceptions of 

discrimination in health care settings, as well as reduced perceptions of discrimination in daily 

life.  Correlation cannot show causation in a setting with this design, but the effects are 

consistent with the idea that laws can communicate social support to their beneficiaries. 

 

The qualitative phase of this study included some indication that men who identified as gay or 

bisexual may claim advances in nondiscrimination law and social inclusion as community 

achievements, which can bolster community pride and inform optimistic predictions of future 

progress.  I did not probe for these expectations in the quantitative survey, but this would be a 

useful area for future work.  Notably, however, participants in the qualitative interviews who did 

not identify as gay or bisexual did not use these same narratives, and they may not view 

themselves as protected by the same nondiscrimination rules.  Moreover, those who perceive 

discrimination in health care settings due to other factors, such as drug use, homelessness, 

poverty, ethnicity, or race, may understandably view nondiscrimination rules on the basis of 

sexual orientation as incomplete or irrelevant to their own barriers to care-seeking.   

 

Another possibility is that participants who believe that there is a protective law are in fact 

prepared to realize the benefits of that law by suing to enforce their rights.  Participants in the 

qualitative study sometimes described switching doctors, but none mentioned complaining to 

                                                 
86 This pathway will be mediated by the extent to which people view legal rules as representative of a majority 
social view, which I did not manipulate or measure here.   
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hospital or clinic administrators about perceived discrimination.  None had sued.  These 

questions were not asked in the quantitative study; more work is needed to interrogate this 

possibility in health care settings. 

 

As noted above, a pair of explanations suggests that nondiscrimination rules, where perceived, 

may somehow affect how beneficiaries monitor for and detect discriminatory acts.  The 

qualitative phase of this study described a number of acts that men may interpret as evidence of 

discrimination, ranging from long waiting times to explicit admonishments not to engage in anal 

sex.  The quantitative phase of this study found that participants who believed that they were 

protected by nondiscrimination laws reported having experienced less discrimination in care 

settings.  The causal arrow on this finding could run in either direction, or could be complicated 

by a confounder such as education, income, or (of course) actual frequency and overtness of 

discriminatory behavior by providers.  But this tends to undermine the possibility that people 

who believe they are protected by a nondiscrimination rule are more likely to detect or interpret 

acts as discriminatory.  That is, people who believe they are protected did not seem (in this 

study) to be more vigilant for signs of discrimination.  People who believed that they were 

protected may be less likely to detect discrimination, perhaps due to optimistic expectations of 

equal treatment in care settings.  The results in this study would be consistent with this theory, 

although they by no means prove it. 

 

As a challenge to this theory, one could argue that if nondiscrimination rules work, then less 

discrimination should occur in states with statutory protections—setting aside the possibility that 

such states already have a culture of less discrimination in care due to social norms.  If less 

discrimination is in fact occurring in protective legal regimes, then we may expect fewer reports 

of discrimination anyway, but patients may nonetheless have equal or even heightened vigilance 

to detect the discrimination that persists.  This theory seems unlikely, however; in bivariate and 

multiple regression analyses, the presence of actual laws was not related to experienced 

discrimination in care settings. 

 

A difficult normative question arises in connection with pathways that rely on beneficiaries’ 

vigilance for detecting discrimination: namely, if nondiscrimination rules somehow change 
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people’s radar for discrimination, are these changes desirable?  Dampening vigilance against 

discrimination may make violations less likely to be detected, and rights less likely to be 

enforced; conversely (or perhaps simultaneously), the experiences of discrimination that are not 

detected and named may also be less salient, and perhaps less damaging from the perspective of 

internalized stigma and emotional harm.  But the problem of baseline accuracy in discrimination 

radar may not be resolvable—that is, whether people are more or less accurate in detecting 

discrimination in the presence of a nondiscrimination rule may be difficult or impossible to 

answer.  Recent studies suggest that patients of color are less satisfied with their care when they 

are treated by physicians who are high in implicit racial bias;87 further work could test whether 

these perceptions differ depending on whether people believe they are protected from 

discrimination by an enforceable statute or soft law rule. 

 

This study provides little evidence to support the theories by which expressive messages may 

unexpectedly alienate potential beneficiaries of nondiscrimination laws, either by providing bad 

news about animus, or by offending people who view such rules as hollow marketing efforts.  If 

true, this study may have shown greater mistrust among people who believed that there is a 

nondiscrimination law in place; this was absent. 

 

All of these expressive pathways leave open the question of whether individuals’ beliefs about 

the law are accurate.  Beliefs about the law may convey information, or they may reinforce 

existing normative commitments (see below discussion of motivated reasoning).  But ordinarily, 

arguments about the expressive function of law assume a direct relationship between “law on the 

books” and “law in the mind.”  Here, I do not require law in the mind to be accurate in order to 

have an expressive impact on other attitudes.  But I acknowledge that this may be atypical of 

expressive arguments about the law, and it would be possible to test the expressive connection to 

actual law with a separate design that evaluates attitudinal and behavior changes during the time 

after a nondiscrimination law is passed.   

 

                                                 
87 Dovidio & Fiske, supra note __. 
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B. Law as Indicator: Legal Consciousness and Deducing Law from Social Experience 

The findings of these studies also support causal arrows in the reverse direction: instead of 

gleaning information from the presence or absence of law (despite the accuracy of those beliefs), 

people may form beliefs about the law based on the way they experience daily life.  Specifically, 

people may interpret their daily experiences as evidence of what is legal or socially supported in 

their society, and they assume that these values are already encoded in the law.  

 

This study does not provide clear evidence of how people develop their beliefs about the 

presence or absence of nondiscrimination law.  They may deduce the law based on their social 

experiences generally.  This might be suggested by the quantitative finding that people who 

believed that they were protected from discrimination reported fewer experiences of 

discrimination in their daily lives, as well as less shame about having sex with men.  These 

participants may have viewed the people around them as representative of the democratic 

majority in the state legislature, and reasoned further that those nondiscriminatory views would 

have taken effect in law.   

 

This pathway between perceived law and social experience may also underpin the disparities 

between perceived law and actual law in states lacking nondiscrimination protections.  If gay and 

bisexual men move to progressive cities within conservative regions (perhaps in part to escape 

discriminatory treatment elsewhere, as some of the public health literature has suggested88), their 

daily experiences may be comparatively less indicative of discrimination.  But their perceptions 

of social norms may not generalize to the democratic majority in state legislatures of such states, 

which would be necessary to secure the legal protections of interest here.  Because the questions 

in this study asked about state statutory protections, rather than local ordinances or “soft” 

protections arising from social norms, men who deduced state-level laws based on their local 

experiences made predictable errors in the optimistic direction of erroneously believing they 

were protected.   

 

Under this pathway, law may not “do” anything at all.  That is, law may exert no independent 

expressive impact, either for discriminators or protected beneficiaries, and it may exist only as a 

                                                 
88 Stall et al., supra notes __. 



53 
 

Working Draft: Please do not quote or cite. 

historical indicator of social support.  This would be consistent with how prior studies in LGBT 

nondiscrimination laws have considered the function of law; law in these studies is a visible, 

objective barometer of social support.  Of course, law may be both indicative and constructive of 

social support—the enactment of a law may indicate a quotient of social support; it may then 

encourage actual support through incentivizing nondiscrimination and expressing a social 

consensus that discrimination is unacceptable; and it may express to beneficiaries that they are 

socially supported.  But these pathways may not all be present; for the moment, this study is 

simply consistent with the view that individuals may indeed extrapolate conclusions about the 

law based on their daily experiences.  

 

C. Law as Aspiration: Formulating Perceptions to Match Normative Priors 

A recent analysis of ten types of state laws suggests that although people tend to be correct about 

the law, they tend even more strongly to believe that the law is what they would optimistically 

prefer it to be.89  This “phantom representation” of normative beliefs in the law is far more likely 

than “phantom misrepresentation”—the belief that one’s normative priors are rejected by actual 

law.90  This phenomenon may be evidence of motivated reasoning:91 “motivation may cause 

people to make self-serving attributions and permit them to believe what they want to believe 

because they want to believe it,” because they rely on “a biased set of cognitive processes.”92   

 

The qualitative phase of this study is consistent with this view, and echoes prior work 

documenting associations between policy preferences and beliefs about actual law.  Throughout 

all four categories of nondiscrimination law, participants were far more likely to err on the side 

of believing that they were protected.  I assumed that this aligns with their normative priors; that 

is, men in this group likely wish to be protected against discrimination.  But it is separately 

useful to note that a higher frequency of shame—which suggests internalized stigma, including 

the genuine belief that one is undeserving of protection—predicted the belief that one is not 

                                                 
89 Rowell, supra note __. 
90 Id. 
91 Id. (describing motivated cognition) 
92 Ziva Kunda, The Case for Motivated Reasoning, 108 Psych. Bull. 480 (1990); see also Rune Slothuus & Claes H. 
de Vreese, Political Parties, Motivated Reasoning, and Framing Effects, 72 J. Politics 630 (2010) (defining 
motivated reasoning as a process by which people reason through facts while “striv[ing] to defend and maintain their 
extant values, identities, and attitudes”). 
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protected by law.  This study was a preliminary effort, and it does not disaggregate motivated 

reasoning, legal consciousness, or expressive impacts of law.  Future work will make more 

headway in this direction.  But the findings of this study are indeed consistent with motivated 

reasoning.   

 

One normative question arising from this work is whether it is ethical or normatively desirable to 

correct misperceptions about nondiscrimination law.  Many of the men in this study erroneously 

believed that they were protected; separately, the perception of protection generally predicted 

greater care-seeking behaviors and attitudes, such as having a primary care provider, 

experiencing less medical mistrust, identifying less discrimination in care settings, and predicting 

easier access to PrEP.  Again, this study does not prove that beliefs about the law cause more 

care-seeking or more supportive care-seeking attitudes.  But if beliefs about protection were 

themselves protective, would it be ethical to induce these errors?  Where laws exist, greater 

publicity may be useful in encouraging the perception of protection, even apart from providing 

beneficiaries with the information they may need to enforce claims to equal treatment.  Where 

protective laws do not exist, the enactment and publicity of soft law protections may fill the gap.   

 

But where neither enforceable nor soft laws are present, inducing beliefs in a protective law is 

fraught.  Misrepresenting the law violates autonomy and is unethical.  Unlike the prescription of 

a placebo, inducing a false perception of protection may impose risk, such as encouraging people 

to disclose sexual orientation in a care setting that could then result in discrimination (which is 

separately harmful and may have long-lasting detriments on health and care-seeking).  At a 

societal level, inducing more disclosures in care settings may lead to a greater frequency of 

disclosures; ultimately, this may cause providers to reevaluate discriminatory beliefs, and it 

would likely challenge discriminatory providers’ negative perceptions of sexual minority 

communities.  But encouraging individuals to take those risks is unethical.  At a societal level, 

the false belief that protective laws already exist may undermine political mobilization to get 

such laws on the books, either at a state or local level. 
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D. Law as Incentive: Indirect Impacts on Protected Beneficiaries through Deterring 

Discrimination 

The findings in this study also invoke a fourth potential pathway; nondiscrimination laws may 

work to deter actual discrimination, which then could have downstream consequences for 

beneficiaries’ choices.  Men who live in states with any or all nondiscrimination laws may 

experience less discrimination in daily life, and men in states with nondiscrimination laws 

specific settings may experience less discrimination in those settings.  These comparatively 

better experiences, over time, will alleviate mistrust and encourage more care-seeking and 

disclosure, creating a virtuous cycle of improved care relationships. 

 

This study was mixed on these points.  Throughout the study, actual laws were sometimes useful 

predictors of experience, such as speaking with a provider about PrEP.  Furthermore, actual laws 

and perceived laws were correlated when actual laws were on the books.  But more frequently, 

actual laws were not independent predictors of care-seeking attitudes and behaviors when 

perceived laws were included in the regression.  One possible explanation for these findings is 

that law is more likely to be a reflection of existing social practice, rather than directly 

incentivizing news types of (nondiscriminatory) practice.  In areas where there is a law 

protecting against discrimination on the basis of sexual orientation in health care, the culture of 

medical practice may be more attuned to the health care needs of this population, thereby 

increasing the salience of information about HIV prevention strategies such as PrEP for men who 

have sex with men.  Further work is needed to disaggregate these explanations. 

 

CONCLUSIONS 

Legislatures, administrators, and practitioners considering the adoption of a nondiscrimination 

rule typically consider the direct incentive effects of such rules: the effects on the frequency and 

magnitude of discriminatory behavior.  These rule adopters may also consider the expressive 

effects of nondiscrimination rules—the message that they will send to would-be discriminators 

and the public, including people who are the intended beneficiaries of nondiscrimination 

protections.  But little research to date has focused on the ways in which beneficiaries deduce the 

fact of discrimination, identify legal protections or the lack thereof, adjust their expectations in 
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light of perceived rules, and ultimately make decisions about entry into domains where they may 

experience discrimination.   

 

This study contributes several insights to the understanding of how nondiscrimination rules may 

affect the behaviors of beneficiaries, apart from their impacts on discriminatory behavior.  I used 

sexual orientation discrimination as a case study, which poses interesting disclosure and care 

dynamics because sexual orientation is concealable in health care settings, and affirmative 

disclosure is a matter of both patient discretion (in disclosing) and provider discretion (in 

asking). This study also used willingness and ability to seek PrEP to frame the questions, given 

that people who seek to use PrEP must meet clinical indications, and those indications are easier 

to meet if people are willing to disclose that they engage in same-sex sexual behavior.  For PrEP, 

willingness and ability to disclose same-sex sex (despite possible discrimination) is an important 

dividing line for prescribing purposes, and disclosure is a heightened access barrier for 

individuals who do not disclose, regardless of their reason for not doing so.  Where 

discrimination leads to nondisclosure, it is a de facto bar to accessing this potentially life-saving 

care. 

 

The qualitative phase of this work suggested several pathways by which discrimination—past, 

current, and anticipated—may influence patient attitudes, such as medical mistrust and 

willingness to seek care, as well as patient behaviors such as care uptake and disclosure to 

clinicians.  These interviews provide support for the notions that perceived nondiscrimination 

rules can communicate social support, or that they may signal community achievements that   

form part of an optimistic narrative of progress (at least among men who identified as gay or 

bisexual, although not among men who identified otherwise).   

 

My quantitative findings from the nationwide survey of men seeking male partners were 

consistent with these explanations, and these results supported additional theoretical linkages 

between nondiscrimination rules and patient care-seeking behavior.  Namely, perceptions of 

nondiscrimination rules may shape beneficiaries’ interpretation of care experiences as 

discriminatory or not, and people who believe that they are protected are less likely to report 

experiencing discrimination in care.  Alternatively, people may reason deductively about the law 
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from their experiences, and that people who experience less discrimination in their daily life (as 

well as in health care specifically) are more likely to believe that the law entitles them to equal 

treatment in care settings.  They do not, however, seem to interpret the perceived presence of a 

nondiscrimination rule as bad news about animus, nor do people seem to increase vigilance to 

detect discriminatory behavior. 

 

To round out this set of potential explanations, my survey results also support the idea that 

people who wish to be protected from discrimination may engage in motivated reasoning to infer 

that the law already realizes these aspirations.  Each of these previous pathways—deducing the 

law from experiences, or from normative priors—is fully operational even if law has no effect on 

practice, perception, or behavior.  But as a final explanation, if the law operates as a direct 

incentive to deter discriminatory behavior, protected beneficiaries may experience less unfair 

treatment, and they may build up expectations of equal treatment that encourage their 

engagement in the protected domain.  The findings of this study are also consistent with this 

explanation, and further work is needed to disaggregate the moving pieces of this pathway. 

 

Nondiscrimination laws in health care settings are incomplete, particularly for deterring 

discrimination on the basis of sexual orientation.  This class is not yet fully protected under 

federal law, which provides an opportunity to identify how attitudes and practices may change 

according to state law, local law, and soft law protections.  Prior scholarship tends to show that 

discriminatory experiences can cultivate medical mistrust and deter care-seeking on the patient 

side, but that nondiscrimination laws seek to (and may in fact) deter discriminatory behavior on 

the provider side.  This paper has both theorized and investigated several means of connecting 

these two domains—if patients are deterred by experiences with discrimination, do 

nondiscrimination laws “on the books” and/or “in the mind” encourage beneficial attitudes and 

engagement in the protected domain?  How do actual and perceived legal rules exert these 

effects?  And when people hold beliefs about their entitlement to nondiscriminatory treatment, 

what gives rise to these perceptions?  This paper raises a raft of possible answers to these 

questions. 
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Nondiscrimination rules alone cannot solve the problems of discrimination in health care, and 

even if they could, they do not reach the structural societal issues that underlie many health 

disparities.  Many have highlighted the deficiencies of nondiscrimination rules.  But as such laws 

progress in health care and elsewhere, studying how these rules may shape beneficial attitudes 

and behaviors by beneficiaries can offer a separate rationale for supporting nondiscrimination 

laws, even if they insufficiently deter discriminatory behavior.   

 

 


