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A Brief History
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• “scientific and sociological studies”

• "lack of maturity" "impetuous and ill-considered actions and decisions"

• “adolescents are overrepresented statistically in virtually every category of reckless behavior.” 

Roper v. Simmons (2005) : Barred execution for juveniles as a class

• “developments in psychology and brain science continue to show fundamental differences between juvenile and 

adult m inds. For example, parts of the brain involved in behavior control continue to mature through late 

adolescence.

• greater possibility exists that a m inorʼs character deficiencies will be reformed.

Graham v. Florida (2010): Barred life w ithout parole for non-homicides for juveniles

• “[A]n ever-growing body of research in developmental psychology and neuroscience continues to confirm and 

strengthen the Courtʼs conclusions” “It is increasingly clear that adolescent brains are not yet fully mature in regions 

and systems related to higher-order executive functions such as impulse control, planning ahead, and risk 

avoidance” (citations om itted) 

• “Numerous studies post-Graham indicate that exposure to deviant peers leads to increased deviant behavior and is a 

consistent predictor of adolescent delinquency.” (citations om itted)

Miller v. Alabama (2012): Barred mandatory life w ithout parole for juveniles for homicide
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Miller Factors

( 1 )  c h r o n o lo g i c a l  a g e  a n d  im m a tu r i t y,  im p e tu o s i t y,  a n d  t h e  f a i l u r e  t o  

a p p r e c i a t e  r i s k s  a n d  c o n s e q u e n c e s

( 2 )  t h e  o f f e n d e r ’s  f a m i ly  a n d  h o m e  e n v i r o n m e n t

( 3 )  c i r c u m s ta n c e s  o f  t h e  o f f e n s e ,  i n c lu d in g  e x t e n t  o f  p a r t i c i p a t i o n  i n  t h e  

c r im in a l  c o n d u c t  a n d  t h e  im p a c t  o f  f a m i l i a l  a n d  p e e r  p r e s s u r e s ;

( 5 )  e f f e c t  o f  o f f e n d e r ’s  y o u th  o n  t h e  c r im in a l  j u s t i c e  p r o c e s s ,  s u c h  a s  

i n a b i l i t y  t o  c o m p r e h e n d  a  p l e a  b a rg a in

( 6 ) t h e  p o s s ib i l i t y  o f  r e h a b i l i t a t i o n

5

Jones v. Mississippi
(United States Supreme 
Court) (2021)

L ife  w ithout paro le  sentence for 
juven iles on ly  requ ire  cons iderat ion 
o f youth as a  m it igat ing factor
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Jones v. Mississippi (2021)

No discussion of neuroscience or social 
science
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Given the current 
unlikelihood of 
federal protections 
regarding LWOP for 
children, the 
battleground has 
shifted to the states
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Malvo v. State (Court of Appeals of 
Maryland) (August 2022)

The  [ Jones ]  C ou r t  d id  no t  h ave  o cca s ion  to  add re s s  a  s i tu a t io n  in  w h ich  a  sen ten c ing  
cou r t  f in d s  th a t  a  c r im e  w as  th e  re su l t  o f  th e  o f fende r 's  t ran s ien t  im m a tu r i ty  bu t  
none the le s s  sen ten ce s  th e  o f fende r  to  l i fe  w i thou t  p a ro le .  A l th ough  the  C ou r t 's  o p in ion  
in Jone s fo cu sed  a lm os t  e xc lu s ive ly  on M i l le r 's p ro cedu ra l  com ponen t ,  i t  e xp l i c i t ly  
d id “no t  d is tu rb Mon tgom ery 's ho ld ing  th a t M i l le r app l ie s  re t ro a c t ive ly  on  co l la te ra l  
re v iew [ ,] ” a  ho ld ing  th a t  w as  b a sed  on  th e Mon tgom ery C ou r t 's  con c lu s ion  
tha t M i l le r announced  a  new  sub s tan t ive  ru le .  In  a  fo o tno te ,  th e Jone s C ou r t  
quo ted Mon tgom ery 's “key  p a rag raph ,”  w h ich  in c luded  th e  p a ssage  in d ica t in g  th a t  a  
cou r t  i s  n o t “ f ree  to  sen ten ce  a  ch i ld  w hose  c r im e  re f le c t s  t ran s ien t  im m a tu r i ty  to  l i fe  
w i thou t  p a ro le .” . quo t ing Mon tgom ery .  B e cau se M i l le r 's sub s tan t ive  ho ld ing ,  a s  
a r t icu la ted  in Mon tgom ery ,  rem a in s  good  law,  i t  fo l low s  tha t  an  o f fende r  d eem ed  
co r r ig ib le  canno t  con s t i tu t io na l ly  b e  sen ten ced  to  l i fe  w i thou t  th e  po ss ib i l i t y  o f  p a ro le .

10

In  short ,  Jones  c la r i f ied  tha t a lthough  the  E igh th  Am endm ent requ ires  tha t,  be fo re  
sen tenc ing  a  juven i le  m urdere r  to  LW O P, a  tr ia l  court  m ust ho ld  a  sen tenc ing  

hear ing  w here  the  de fendant's  age  and  charac te r is t ics  o f  ch i ld ren  a re  cons idered ,  

ne ithe r  M il le r nor M ontgom ery requ ires  a  sen tencer  to  say  anyth ing  on  the  record  
about youth  and  its  a ttendant charac te r is t ics  be fo re  im pos ing  an  LW O P sentence . 

There fo re ,  to  the  exten t tha t Vea l suggested  a  requ irem ent tha t sen tencers  
p rov ide  exp l ic it ,  on-the-record  exp lana t ions  regard ing  de te rm ina t ions  o f  

pe rm anent incorr ig ib i l i ty  and  the  charac te r is t ics  o f  ch i ld ren , Jones has exp la ined  

tha t w e  w ere  m is taken .

Holmes v. State (Supreme Court of 
Georgia) (2021)
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People v. Boykin (Supreme Court of 
Michigan) (September 2022)

. . . [T]here is no authority that imposes a higher standard of 

articulation regarding youth beyond our general requirement that a 

trial court must adequately explain its sentence on the record in order 

to facilitate appellate review.

Affirmed sentence of 40 – 60 years
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Commonwealth v. Felder (Supreme 
Court of Pennsylvania) (February 2022)

The procedural protections we embraced in Batts II — more specifically, a presumption 
against life-without-parole sentences and a requirement that to overcome this presumption 
the Commonwealth bears the burden of proving the impossibility of rehabilitation beyond a 
reasonable doubt — were not intended to enlarge any substantive rights of juvenile 
homicide offenders. Instead, we repeatedly stressed throughout our opinion that we 
believed those protections were constitutionally necessary “to effectuate the mandate of 
Miller and Montgomery” . . . However, Jones now instructs that, for purposes of the Eighth 
Amendment, “a State's discretionary sentencing system is ... constitutionally sufficient.” 
Jones, 141 S.Ct. at 1313.

Upheld 50-year sentence
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Kitchen v. Whitmer (Eastern District of 
Michigan) (July 2022)

J o n e s d o o m s  K i tc h e n 's M i l le r c la im .  W h e re a s  th is  C o u r t  p re v io u s ly  in fe r re d  th a t  J u d g e  K u h n  d id  
n o t  c o n s id e r  th e  m i t ig a t in g  fa c to rs  o f  y o u th  b e c a u s e  h e  n e v e r  o n c e  m e n t io n e d  

th e m , J o n e s te a c h e s  th a t  th e  p ro p e r  in fe re n c e  is  th e  o p p o s i te  o n e .  B e c a u s e  K i tc h e n 's  a t to r n e y  
e x p re s s ly  re fe r re d  to  K i tc h e n  a s  “ a  y o u n g  1 7  y e a r  o ld  m a n ”  a t  s e n te n c in g  (E C F  N o .  5 5 -1 ,  

P a g e ID .3 9 4 ) ,  J u d g e  K u h n  w a s  u n d o u b te d ly  a w a re  th a t  K i tc h e n  w a s  u n d e r  1 8  w h e n  h e  o f fe n d e d .  

A n d  n o th in g  in  M ic h ig a n 's  s e n te n c in g  s c h e m e  d e p r iv e d  J u d g e  K u h n  o f  d is c re t io n  to  c o n s id e r  

K i tc h e n 's  y o u th .  T h u s , M i l le r ’s  p ro c e d u ra l  c o m p o n e n t  w a s  

s a t is f ie d . S e e J o n e s , 1 4 1 S . C t . a t 1 3 1 9 (“ [ I ] f  th e  s e n te n c e r  h a s  d is c re t io n  to  c o n s id e r  th e  
d e fe n d a n t 's  y o u th ,  th e  s e n te n c e r  n e c e s s a r i l y w i l l c o n s id e r  th e  d e fe n d a n t 's  y o u th [ . ] ” ) ; W il l i a m s  v.  

S ta te ,  3 1 4  K a n .  4 6 6 ,  5 0 0  P.3 d  1 1 8 2 ,  1 1 8 5  (2 0 2 1 )  ( “ In J o n e s ,  th e  C o u r t  h e ld  th a t M i l le r d o e s  n o t  
re q u i re  a  s e n te n c in g  c o u r t  to  e x p la in  o n  th e  re c o rd  h o w  i t  c o n s id e re d  y o u th [ . ] ” ) .
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Washington 
State

15

In re 
Monschke
(Supreme 
court of 
Washington) 
(2021)

Mandatory life without 

parole sentences 
unconstitutional for 

offenders younger than 21 
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In re Monschke (Supreme Court of 
Washington) (March 2021)

In  the major ity, concurrence, and d issent

“Bra in” =  near ly  2  dozen t imes

“Neurosc ience” or “neuro log ica l”  =   13 t imes

17

In re Monschke (Supreme Court of 
Washington) (March 2021)

Neuroscientists now know that all three of the “general 
differences between juveniles under 18 and adults” 
recognized by Roper are present in people older than 
18. While not yet widely recognized by legislatures, we 
deem these objective scientific differences between 18- to 
20-year-olds (covering the ages of the two petitioners in 
this case) on the one hand, and persons with fully 
developed brains on the other hand, to be constitutionally 
significant under article I, section 14 (citations omitted). 

18

In re Monschke (Supreme Court of 
Washington) (March 2021)

“The petitioners have shown that many youthful defendants 
older than 18 share the same developing brains and 
impulsive behavioral attributes as those under 18. Thus, 
we hold that these 19- and 20-year-old petitioners must 
qualify for some of the same constitutional protections as 
well.”
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State v. Rogers (Supreme Court of 
Washington) (May 2021)

Court acted w ith in i ts  d iscret ion in  downward departure for f i rs t  degree murder committed 
at age 16 with sentence of 106 months. 

Our Supreme Court has exp la ined that the E ighth Amendment requires that sentenc ing 
courts  must have complete d iscret ion to  cons ider m it igat ing c ircumstances assoc iated w ith 
the youth of any juveni le  defendant, even in  the adult  cr im ina l just ice system, regard less o f 
whether the juveni le  is  there fo l low ing a dec l ine hear ing or not. To the extent our state 
statutes have been interpreted to  bar such d iscret ion w ith regard to  juveni les, they are 
overru led. Tr ia l  courts  must cons ider m it igat ing qua l i t ies  o f  youth at sentenc ing and must 
have d iscret ion to  impose any sentence below the otherwise app l icab le SRA range and /or 
sentence enhancements.
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State v. Miller (Court of Appeals of the 
State of Washington) (Slip opinion, 
March 2022)

21

State v. Miller (Court of Appeals of the 
State of Washington) (Slip opinion, 
March 2022)

Held, the sentencing court failed to meaningfully 
consider Ms. Millerʼs youth, environmental, family 
circumstances at the sentencing hearing which 
resulted in actual and substantial prejudice to Ms. 
Miller. She is entitled to resentencing.

22

State v. Anderson (Supreme Court of 
Washington) (September 2022)

.  .  .  a n d  m u r d e r s  w e r e  p la n n e d  in  a d v a n c e .”  2  T r .  a t  5 8 .  T h e  t r ia l  c o u r t  

“ fo u n d  b e y o n d  a  r e a s o n a b le  d o u b t  t h a t  [ A n d e r s o n ]  k i l le d  M s .  M c M u lle n  

a ft e r  h a v in g  a n  o p p o r t u n it y  t o  d e l ib e r a t e  a n d  m a k e  a  d e c is io n  t o  s h o o t  

a n d  k i l l  t h e  w o m e n  a ft e r  M r .  B a t e m a n  w a s  k i l le d .” Id . U n lik e  t h e  

d e fe n d a n t s  in Mil le r a n d Ramos ,  w h o  “ c o m m it t e d  h o r r i f ic  c r im e s  a ft e r  

h a v in g  b e e n  c o n fr o n t e d  b y  a  v ic t im ,”  “ [n ]o  o n e  c o n fr o n t e d  M r .  A u s t in  o r  

M r .  A n d e r s o n .  T h e y  p la n n e d  a n d  in it ia t e d  t h is  a t t a c k .  T h e r e  w a s  n o t h in g  

im p e t u o u s  a b o u t  i t .”  2  T r .  a t  5 9

23

State v. Anderson (Supreme Court of 
Washington) (September 2022)

Ultimately, the resentencing court determined that—“[o]ther than the 

comments today from Mr. Anderson and his family”—Anderson presented “no 

evidence ...  that supports the assertion that Mr. Anderson acted impetuously, 

was immature, or didn't understand the consequences of his actions at the 

time” of these murders. Id.  To the contrary, the resentencing court 

determined the “facts of this case demonstrate [Anderson's] actions were 

calculated and premeditated, and that he fully understood the consequences 

of his actions.”

24
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State v. Anderson (Supreme Court of 
Washington) (September 2022)

And the court reasoned that Anderson clearly “understood the consequences of 

his actions because he discussed [those consequences] in letters” sent before 

Anderson was ever charged with these murders. 2 Tr. at 60. “That shows 

knowledge of consequences and complete lack of remorse.” 2 Tr. at 61. In sum, 

based on an individualized inquiry the resentencing court determined the 

“facts of this case demonstrate that [Anderson's] actions were calculated and 

premeditated, and that he fully understood the consequences of his actions.”

25

State v. Anderson (Supreme Court of 
Washington) (September 2022)

S e c o n d ,  t h e  r e s e n t e n c in g  c o u r t  d e t e r m in e d  A n d e r s o n  h a d  n o t  s h o w n  

t h a t  im m a t u r it y  w a s  a  fa c t o r  in  h is  c o m m is s io n  o f  t h e s e  m u r d e r s .  T h e  

c o u r t  n o t e d  t h a t  A n d e r s o n  w a s  1 7  ½  y e a r s  o ld  a n d  l iv in g  in  h is  o w n  

a p a r t m e n t  “ w it h  c o n t r o l  o v e r  h is  e n v ir o n m e n t ”  w h e n  h e  c o m m it t e d  

t h e s e  c r im e s . Id .  “ H e  s e t  u p  t h e  c r im e  p r o d u c in g  s e t t in g  in  t h is  c a s e  

r a t h e r  t h a n  b e in g  v ic t im iz e d  b y  i t .”

26

State v. Anderson (Supreme Court of 
Washington) (September 2022)

…[A] juvenile offender must show that their immaturity, 

impetuosity, or failure to appreciate risks and consequences—

characteristics of youth that suggest a juvenile offender may 

be less culpable than an adult offender—contributed to the 

commission of their crime.
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State v. Anderson (Supreme Court of 
Washington) (September 2022)

Affirmed 61-year sentence

Held that Washington State’s Constitution’s prohibition on 

cruel punishment does not preclude a de facto LWOP 

sentence for a juvenile offender if the crimes did not 

reflect mitigating qualities of youth.

28
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State v. Anderson (Supreme Court of 
Washington) (September 2022)

Dissent:

Even if I  could join the majority's repudiation of our recent constitutional jurisprudence, I  

could not join it in affirming the trial court's resentencing decision here. The resentencing 

judge abused her discretion by failing to meaningfully consider how juveniles are different 
from adults, by failing to meaningfully consider how those differences applied to Tonelli 

Anderson, by failing to consider whether Anderson's case was one of the few where a life 

without parole sentence is constitutionally permissible, by failing to give meaningful weight 

to the significant evidence that Tonelli Anderson had rehabilitated himself while in prison, 

and by improperly allocating the burden of proof to him at resentencing. For all these 
reasons, I  respectfully dissent.
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State v. Anderson (Supreme Court of 
Washington) (September 2022)

Dissent:

. .. [T]he majority rewrites our jurisprudence to profoundly limit the 

protection we have found our state constitution gives to children 

without showing that those decisions should be overruled.
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Summary

S ta te s  have  in te rp re ted  Jone s d i f fe ren t ly  

S ta te s  a re  o f ten  m isapp ly ing  neu ro sc ien ce  and  b ehav io ra l  

s c ien ce  re sea rch  
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